POWER PURCHASE AGREEMENT

' This POWER PURCHASE AGREEMENT (the “A greement™) is made and entered into
as of the date set forth below, by and between Department of Water Resources, an agency of the
State of Califormia, with respsct to its responsibilities pursuant to California Water Code Section
80000 et seq. regarding Department of Water Resources Eleciric Power Fund separate and apart
from its powers and responsibilities with respect to the State Water Resources Development
System (“Department”), and CALPEAX POWER — MISSION LLC (“S eller”) (each individually
a "Party” and collectively the "Parties"). _ o

RECITALS

Al Department requires electtic capacity and energy in connection with its
responsibilities, as set forth in California Water Code Section 80000 et seq.

B. Seller proposes to develop, finance, construct and own the Facility, a new
electric generation facility, located at San Diego, California, with an expected Commercial
Operation Date of December 11, 2001. '

C. Seller wishes to provide and make available to Department and Department
wishes to purchase and pay for electric capacity and enargy from the Facility. '

D. Because of the administrative burden and delays associated with such
requirsments, Seller would not enter into this Agreement if the provisions of the Government
Code and the Public Contracts Code applicable to state contracis, including, but not Hmited to,
advertising and competitive bidding requirements would apply to or berequiredto be =
incorporated in this Agreement.

NOW, THEREFORE, in consideration of the forsgoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hersby acknowledged, the Parties hereto

agree as follows: :

ARTICLE I
DEFINITIONS

Section 1.01. Definitions. Unless otherwise defined herein or in any appendix hereto,
the following terms shall have the respective meanings in this Agresment:

"Act" shall mean ABX1-1 as amended by ABX1-31.

"Agregment” shall mean this Power Purchase Agreement and the appendices hereto,
which are hereby incorporated herein by reference. '

"Air Permits" means permits issued by the San Diego Air Pollution Control District for
the Facilify. -

"ASME" means the American Society for Mechanical Engineers.
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"Authorized Representative" shall mean the person or persons designated in Appendix A - -
as’having full authority to act on behalf of 2 Party for all purposes hereof.

"Billing Address” means the billing address specified in Appendix A or as otherwise
specified by Department. :

" "Bonds" means the bonds offered by Department pursuant io the Act, with recourse only
to the Trust Estate, and shall include any financing pursuant o Executive Order D-42-01 and a
Credit and Security Agreement, dated as of June 26, 2001, by and among the Department,
various lenders and Morgan Guaranty Trust Company of New York, as agent on behalf of such

lenders. :
"BTU" means British Thermal ﬁm‘ts-

"Business Dav" means any Day other than a Saturday or Sunday or a United States
holiday. United States holidays shall be holidays observed by Federal Reserve member banks in

New York City.
"Cal ISO" means the Califormia Indepgndent System Operator.

"Cal 1SO Participating Generator Agresment"” means the agreement to be execuied by

Seller and Cal ISO to establish the terms and conditions on which Seller and Cal ISO will
discharge their respective duties and responsibilities under the Cal ISO Tariff.

"Cal ISQ Tariff" means the Cal ISO tariff on file with the FERC and in effect from time
to time. ,

"Capacity Payment" means the monthly payment for Contract Capacity that Department |
- makes to Seller as such payment is calculated pursuant to Section 2.02(a).

"Claims" means any claims, judgments, losses, Habilities, costs, expenses (including
reasonable attorneys' fees) and damages of any nature whatsoever (except workers' compensation
claims) in relation to personal injury, death or property damage.

"Commercial Operation" means the Facility has provided Energy to the Departmént as
measured under the terms of the Cal ISO Participating Generator Agreement. :

"Commercial Operation Date" means the date on which the Facility achieves Commercial
Operation. The Commercial Operation Date is listed in Appendix E. a

"Contract Capacitv" means the Dedicated Hours multiplied by the Rated Capacity.

“Contract Conditions" means conditions that satisfy the requirements of the International
Standards Organization standard conditions of 59 degrees Fahrenheit and sixty {60) percent
relative humidity at sea level. -

"Costs” has the meaning set forth in Section 7.03(b).

"CPUC" means the Public Utilities Commission of Califormia or any successor thereto.
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"Day" means the periad beginning 12:00 midnight and ending on the following 12:00 -
midnight (Pacific Tims). ' o

"Dedicated Hours" means the aggragate ﬁumber of hours the Facility output is dedicated
to Department during each Period, as set forth in Appendix B.

"Defaulting Partv” shall have the meaning set forth in Section 7.01.

"Delivery Event” means (a) any failure of Department to obtain adequate transmission
tights to take delivery of the Energy at the Delivery Point; (b) any transmission system
emergency not resulting from the act or omission of Seller; or (c) any utility failure to retdeve
Energy at the Delivery Point. L

"Delivery Point" means such point on the transmission grid currently controlled by Cal
IS0 as more specifically set forth in Appendix B. o

"Dispatch” means the right of Department to schedule and to control the delivery of
Energy from the Facility in accordance with the provisions of this Agreement.

"Dispatch Limits" means the operaﬁonal]jj::its on dispatch of the Facility set forthin
Appendix D.

"Electricity Metering Point" means the location at which Seller maintains meters and
metering devices used to measure the delivery and receipt of Energy for payment purposes.

"Energy” means elsctric energy produced in accordance with Department's Dispatch and
measured in MW-hrs at the Electricity Metering Point.

"Event of Default" shall have the meaning set forth jn‘SecTion 7.01.

"Extended-Term Obligations" shall have the meaning set forth in Section 2.05 (e).

"Facility” means the natural gas fired simple-cycle combustion turbine(s) generation
station expected to be located in San Diego, California, consisting of a Pratt & Witney simple
cycle combustion turbine together with other equipment necessary for the generation and
transmission of Energy to the Delivery Point. The F acility’s nominal capacity and heat rate are
targeted to be approximately 49.053 MW and 10,302 BTU/KW-hr, respectively. The Facility
will be equipped with dry low NOx combustion and selective catalytic feduction control
technology. : ’

"Fair Market Value" means the value that would be obtained for the Project in an arms-
length transaction between an informed and willing buyer and an informed and willing seller
taldng into account all labilities related to the Project. -

"FERC" means the Federal Energy Regulafory Commission or any successor thereto.

"Fuel" means natural gas used by the Facility and meeting the quality standards and
specifications of Seller.
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“Fuel Manacer” means the person designated by Seller who performs the services of
either Contracted Marketer (as such term is defined in the utility tariff) in the San Diego Gas &
Electric utility system, or Authorized Agent (as such term is defined in the utility tariff) in the
Pacific Gas & Electic utility system. ' '

"Fuel Pavment" means the moﬁthly payment for Fuel, if any, that Department makes to
Seller as set forth in Section 2.05(1). :

“Fuel Supply Period” means the Initial Fuel Supply Period and any succeeding six month
period commencing at 12:00 a.m. (Pacific Time) on the first day of each six-monih period and’
ending at 11:59 p.m. (Pacific Time) on the last day of each six-month period. '

"Fuel Supply Plan" means the nitjal Fuel Supply Plan and any fiel supply plan entered
into by the Parties pursuant to Section 2.05(b) for any Fuel Supply Period afier the Initial Fuel’
Supply Period. ‘ : : ' '

"Fund" means Department of Water Resources Electric Power Fund established by Water
Code Section 80200. - ‘ : '

"Govermmental Approval® means, without Emitation, any authorization, consent,
approval, license, roling, permit, exemption, variance, entitlement, order, judgment, decrse,
. declaration of or regulation by any Governmental Authority relating to the acquisition,
ownership, occupation, consiTuction, start-up, testing, operation or mainitenance of the F acility or
~ the execution, delivery or periormance of this Agresment. T

"vaez_nmental Auvthority" meé:ns any federal, étafe, local, tén'itorial_ or municipal ’
government and any department, commission, board, bureaw, agency, instrumentality, judicial or
administrative body thereof, ' '

"Guarantee Agreement" means an agresment providing a guarantes issued by a parent
company guaranteeing responsibility for specific obligations for transactions under this
Agreement.

"Guaranteed Availability" shall have the meaning set forth in Section 4.01(a).

"Guaranieed Maximum Heat Rate" shall have the meaning set forth in Section 4.02(a).

"HHV" means the total heat content, expressed in BTU per cubic foot (BTU/E),
produced by the complete combustion of one (1) cubic foot of natural gas at a temperature of
sixty (60) degrees Fahrenheit with the natural gas free of water vapor and at a pressure of 14.73
pounds per square inch absolute with the products of combustion to be cooled to the initial
temperature of the natural gas and the water formed by the combustion reaction condensed to the
Hquid state. .

“Initial Fuel Supply Period” shall mean the period-beginning on the Commercial
Operation Date and ending 11:59 p.m. (Pacific Time) on April 30, 2002, during which Seller will
supply Fuel to the Facility puisuant to the Initial Fuel Supply Plan.

"Initial Fue] Supply Plan" shall have the meaning set forth in Section 2.05(a). - .
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'Investment Grade" means with respect to a persor, a rating on such person's senior long--
term unsecured debt at or above “BBB-" from S&P or “Baa3” from Moody's, as reflected by
means of either published ratings or in private letters to the State Treasurer.

"Invoice Month" means the calendar month immediately following the month in which
Seller provided Coatract Capacity and Energy for which an fvoice is being issued.

"KW -hr" means kilowatt-hour, a measure of electric energy produced in one hour.

"Law" means any statute, law, rule or regulation imposed by a Governmental Aufhority,
whether in effect now or at any time in the future.

"Major Milestones" means the dates set forth in Appendix E.

"Market Quotation Average Price” means the average of the good faith quotations (in
dollars per MW-hr) solicited from not less than five (5) Reference Market-makers disregarding
the highest and lowest quotations. If quotations cannot be obtained fom five (5) Reference
Market-makers, the Market Quotation Average Price shall be the average of all quotations
received. . ' ' -

"Market Value" has the meaning set forth in Section 7.03 (a).

. "Mechanical Availability Percentage" has the meaning set forth in Section 4.01(a).

"Moody’s" means Moody’s Investor’s Services, Inc., or its successor.
"MW" means megawatt, a measure of electric generating capacity.

"MW-hr" means fnegawztt-hour, a measure of electric energy produced by a one (1) MW
source in one hour. : :

"MW-mo” means megawatt-month, a measure of electric capacity from a one (1) MW
source available in one month. ‘

"MW -vr" means megawatt-year, a measure of eleciric capacity from a one (1) MW
source available in one year.

"NERC" means the North American Electric Reliability Council.

 “Net Book Value” means the recorded value of the Project assets included in the
definition thereof and in no event less than those assets reasonably necessary to the continuing
performance of the Facility in accordance with Prudent Industry Practices net of the recorded
value of all Project liabilities, as set forth in Seller’s‘books of account and financial statements
and as andited by Seller’s independent auditor. Seller shall keep its bocks of account and
financial statements in accordance with United States GAAP and no asset may have a life for

bock accounting purposes of longer than twenty (20) vears.

"Net Plant Heat Rate" means the Facﬂity‘s heat réte in BTU/KW-hr as measured at the
Facility's Electricity Metermg Point, expressed as HHV, as determined and adjusted io Contract
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Conditions based on a performance test conducted in accordance with the testing procedurés set i
forth in Appendix F. '

"Non-Defauling Partv" shall have the meamng set forth in Section 7.01.

"NOx" means the sum of all compounds contamning at least one atom of nitrogen and one
atom of oxygen, measiured as nitrogen dioxide, except nitrous oxide.

"Qffer" has the meaning set forth in Section 12.28.

"Other Period" means any period other than the Peak Period that the Facility may operate
in accordance with its Governmental Approvals. ' o e

“Quistanding Purchase Price” has the meaning set forth in Section 7.03(c).

"Party" means Department or Seller.

A "Peak Period" means 6:00 e.m. (Pacific time) to 10:00 p.m. (Pacific time), Monday
through Saturday, during the months of J anuary, February, June, July, Angust, September,
October and December; provided however that Peak Period shall not include NERC holidays or
the Monday following any NERC holiday that falls on a Sunday: :

"Period" means the Pelk Period or Other Period, as the context requires.

"Per Unit Markst Price” means the applicable price (in dollars per MW-hr) determined in
accordance with Section 7.03. ' _

"Present Valug Rate” has the meaning set forth in Section 7.03.

"Project" msans Seller's right, title and interest in and to the Facility and all associated
contracis, properties, Governmental Approvals and liabilities; provided, however, that the Project
shall only include the aforementioned assets to the extent they relate exclusively to the Facility,.
are held in the names of or on behalf of the Selier, and are lawfully transferable to Department. -

"Project Lender" means a lender providing ali or part of the initial construction snd/or
debt fmancing for the Facility, or any refinancing thereof, and any fiscal agents, trustees or other
nominess actng on its behalf, - : .

"Project Lender Debt Amount” means all amounts borrowed by Seller from the Project
Lenders, and which borrowings have received the Department’s consent pursnant to Section
12.10, that are ouistanding plus any amounts which may become due and owing to the Project
Lenders as a result of the prepayment of such amounts, including (i) outstanding principat
(excluding any principal payments which Seller has not paid In a timely manner); (ii) accrued
and unpaid fees and interest (including defanlt mterest); and (iii) other prepayment penalties or
reimbursement obligations, and properly documented costs or expenses due to the Project
Lenders.. '

"Prudent Industry Practice” means any practices, methods and/or acts (i) required by the
National Hlectric Safety Code or NERC, whether or not Selier is a member thereof, or
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(1) otherwise engaged in or approved by a significant portion of the non-utility electric =
generation ndustry during the relevant time period or any of the practices, methods and acis that B
in the exercise of commercially reasonable judgment in light of the facts known at the time the
decision was made, could have been expected to accomplish the desired result ar a reasonable
cost consistent with good business practices, reliability, safety and expedition. Prudent Industry
Practice is not intended to be the optimum practics, method or act to the exclusion of 4ll others,
but rather is intended to be any of the practices, methods and/of actions generally accepted in the

region.

"Purchase Closing Date" has the meaning set forth in Section 12.28(b).

"Purchase Closing Price” has the meaning set forth in Section 12.28.

“Purchase Notice" has the meaning set forth in Section 12.28(b).

"Purchase Option" has the meaning set forth in Section 12.28.

‘. "Purchase Price" means the aggregate monthty payment-that Department malkes to Seller
for the Capacity Payment, the Variable Q&M Payment, and the Fuel Payment.

"Rated Capacity" means the power output capability, which may change from time to -
time, expressed in MW, as determined and adjusted to Contract Conditions based on
performance tests conducted upon Commercial Operation and periodically thereafter in
accordance with Section 2.02(c) and testing procedures set forth in Appendix F.

"Reference Market —maker" means any marketer, trader or seller of or dealer in energy
products whose long-term unsecured senior debt has an Investment Grade Tating.

"Replacement Contract" means a coniract having a term, quantity, delivery rate, delivery '
- point and product substantially similar to the remaining Term, quantity; delivery rate, Delivery
Point and product to be provided under this Agresment. '

"Responsg” has the meaning set forth in Section 12.28(a).

"5&P" means Standard & Poor’s Rating Group (a division of McGraw—I—Iﬂl, Inc.), or its

STCCESS0T.

"Scheduled Maintenance Outage" means an interruption of the Facility's availability that
(2) has been coordinated in advance with Department pursuant to Section 3.02, and (b) 1s for the
purpose of performing work on specific components of the Facility that would himit the power

output of the Facility.

"Soot Markst" means the campeﬁﬁw}e purchase and sale of shori-term (30 Days or iess)
gas supplies available and traded at those certain delivery poinfs on the gas pipeline system
having sufficient trading volume to establish daily and monthly price discovery.

"Start-Up" means any instance in which the Facility is Dispatched on-line.

"State" means the Siate of California.
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- "Term" shall have the meaning set forth in Section 2.07.
"Terminated Term" has the meaning set forth in Section 7.02{(a). -

"Termination Pavment" has the meaning set forth in Section 7.02.

"Trust Estate” means all revenues under any obligation entered into, and rights to receive
the same, end monies on deposit in the Fund and income or revenue derived from the investment

thereof.

"Uncontroliable Force" shall mean causes or events that are beyond the reasonable
control of, and without the fault or negligence of, the Party claiming such Uncontrollable Force,
mcluding, without Hmitation, acts of God; uwnusually severe actions of the elements such as
floods, hutricanes, or tormadoes; sabotage, ferrorism; war; rots or public disorders; strikes or
other labor disputes and actions or failures to act of any government agency, excluding .
Department (including expropriation and requisition) which by exercise of due diligence such

- Party could not reasonably have been expected to avoid and to the extent which by exercise of

due diligence it has been unable to overcome, to.the extent such cause or event prevents or
delays performance of any obligation imposed on the Party claimming such Uncontrollable Force
(other than an obligation to pay money). As to Seller, Uncontrollable Forces shall include
mterruption or curtailment of the transportation, distribution, storage or other delivery of Fuel by
a Fuel provider for reliability or other non-economic reasons; provided, however, that Seller has
not failed to make arrangements for-such transportation, distribution, storage or other delivery
services that are characterized as “frm” or “non-interruptible” under the applicable tariff and/or
agreement. Uncontrollable Foree shall not include; (1) causes or events affecting the '
performance of third-party suppliers of goods or services except to the extent caused by an event
that otherwise is an Uncontrollable Force under the definiion provided in the previous senience,
(11) the unavailability of equipment that would have been avoided by compliance with Prudent
Industry Practices by the Party claitning the Uncontrollable F orce, (iil) changes in market
conditions that affect the price of energy or capacity, or (iv) any Delivery Event.

"Yariable O&M Payment” means the monthly payment for operations and maintenance
related to Energy that Department makes to Seller as such payment is calculated pursuant o
Section 2.02(b). :

Section 1.02. Rules of Interpretation. Unless otherwise provided herein: (a) words
denoting the singular include the phiral and vice versa; (b} words denoting a gender include both -
genders; (c) references to a particular part, clause, section, paragraph, article, party, exhibit,
schedule or other attachment shall be a reference to a part, clause, section, paragraph, or arficle
of, or a-party, exhibit, schedule or other attachment to the document in which the reference is
contained; (d) a reference to any statute, regulation, proclamation, ordinance or law includes all
statutes, regulations, proclamations, amendments, ordinances or laws varylng, consolidating or
replacing the same from time to time, and 2 reference to a statute inclades all repulations,
policies, protocols, codes, proclamations and ordinances issued or otherwise applicable under
that statufe unless, in any such case, otherwise expressly provided in any such statute or in the
document in which the reference is contained; (&) a reference to a particular section, paragraph or
other part of 2 particular statute shall be desmed to be a reference io any other sectiozn, paragraph
or other part substituted therefor from time to time; {£) a definition of or reference o any
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document, insirument or agresment includes an amendment or supplement to, or resiatement,
replacement, modification or novation of, any such document, instrument or agreement unless
otherwise specified in such definition or in the context in which such reference is used; (g) a
reference fo any person includes such person's successors and permitted assigns in that _
designated capacity; (h) any reference to "dollars” or "$" shall mean United States dollars unless
otherwise specified; (i) any reference to time is a reference io the time then prevailing, whether
standard or daylight savings time, in the specified time zone; () if the date as of which-any right,
option or election is exercisable, or the date upon which any amount is due and payable, is stated

- to be on a date or Day that is not a Business Day, such right, option or election may be exercised,

and such amount shall'be deemed due and payable, on the next succeeding Business Day with
the same effect as if the same was exercised or made on such date or Day (without, in the case of
any such payment, the payment or accrual of any interest or other late payment or charge,
provided such payment is made on such next succeeding Business Day) ; (k) words such as
"hereunder,” "hereto,” "hereof™ and "hersin” and other words of similar import shall, unless the
context requires otherwise, refer to the whole of the applicable document and not to any
particular articlé, section, subsection, paragraph or clause thereof; and (1) a reference to
"including" means including without hmiting the generality of any description preceding such .
term. ' ,

| ARTICLE II .
PURCHASE AND SALE OF CONTRACT CAPACITY AND ENERGY

Section 2.01. Purchase and Sale of Contract Capacity and Energy. On and after the
Commercial Operation Date and for the remaining Term of this Agreement thereafier, Seller
shall provide and make available to Department, and Department shall purchase and pay for,
Confract Capacity, and if requested by Department pursuant io this Agresment Fnergy, from the
Facility at the Delivery Point, and Department shall pay Seller the Purchase Price. Seller shall be
responsible for any costs or charges imposed on or associated with the Contract Capacity and
Energy up to the Delivery Point. Department shall be responsible for any costs or charges
imposed on or associated with the Contract Capacity and Energy or its recsipt at and from the -
Delivery Point. Seller may provide eleciric capacity and energy from the Facility to third parties,
provided, howsver, that such sales shall not limit the availability of Dedicated Hours for any
reason, including emissions. : .

Section 2.02. Determination of Purchase Prics. The Purchase Price to be paid by
Department for Contract Capacity and Energy provided under this Agresment shall consist of an
aggregate payment equal to the sum of the Capacity Payment, Variable O&M Payment and Fuel
Payment, as such payments are calculated on a monthly basis as provided below and pursuant to
Section 2.05(f).

(2) Canacitv Pavment. On the basis of the Rated Capacity, commencing on the
Commercial Operation Date and for the remainder of the Term; Depariment shall pay Seller a.

' payment for the Coniract Capacity (the "Capacity Payment”), on & monthty basis in arrears,

regardless of whether Department requests that Seller deliver Energy from the Facility. The
annual Capacity Payment shali be an amount equal to $120,000/MW-yr, the monthly payments
shall be as set forth in Appendix C. To the extent that the F acility achieves Commercial

. Operation on 2 Day other than the first Day of a calendar month, and io the extent that the Term
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‘endson a Day other than the last Day of a calendar month, Department shall pay the Capacity
Payment on a pro-rata basis for that month.

(b) Vamable O&M. Commencing on the Commercial Operation Date,
Department shall pay Seller a payment for the variable costs of operation and maintenance
associated with Energy delivered by Seller pursuant to Department's Dispatch (the "Varizble
O&M Payment"), on a monthly basis in arrears. The Vazable O&M Payment shall be an
amount equal to $5/MW-hr delivered to Department.

(c) Determination of Rated Capacity. Rated Capacity shall be determined and
-adjusted to Contract Conditions based on performance tests conducted in accordance with testing
procedures set forth in Appendix F. A performance test shall be conducted upon Commercial
Operation. Following the Commercial Operation Date, performance tests may be conducted, at
Seller’s discretion or at Department's request, 10 re-evahiate the Rated Capacity, provided
however, that Department may request a performance test not.more frequently than annually, and
provided further that Department shall pay any incremental costs (including Fuel costs)
associated with any performancs test conducted at Department’s request, which cannot be
-conducted when the Facility is scheduled to operate at full load pursuant to a Department
Dispatch request. .

Section 2.03. Transmission. Department shall be responsible for and provide, by
purchasing or arranging for, afl services, including without limitation all transmission services,
ancillary services, any control area'services and lne losses on Department's side of the Delivery
Point. Seller shall be responsible for: () providing, by purchasing or arrangmg for, transmission
service to the Delivery Point, (ii) serving as the scheduling coordinator (or engaging the services

- of a scheduling coordinator on its behalf) to deliver Energy to the Delivery Point and paying and
being responsible for all costs, fees or charges which may attach thereto, mcluding but not
limited to transaction fees, mbalance energy charges, and other Cal ISO settlement ammounts
incurred byit or its scheduling coordinator, as appropriate, to deliver to the Delivery Point, and
(iif) fidfilling all contractual, metering and interconnection requirements set forth in the Cal ISO
Tariff and the implementing Cal ISO standards and requirements to the extent necessary to
deliver Energy to the Delivery Point, including but not limited to executing .a Cal ISO
Participating Generator Agreement. All generation scheduling and transmission services shall be -
performed in accordance with all applicable operating policies, criteria, guidelines and tariffs of
Cal ISO or its successor, and any other generally accepted operational requirements.

Section 2.04. Dispatch and Scheduline.

(a) Dispatch Generally. Commencing on the Commercial Operation Date,
Department shall have the discretion to Dispaich the Facility; provided, however, that such
Dispatch shall be consistent with the Dispatch Limits and this Agreement. To the extent that amy
operating condition is not addressed by the Dispatch Limits or this Agreement, Department shall
Dispatch the Facility in a manner consistent with Prudent Industry Practices. Department shall
not dispatch the Facility dnring a Scheduled Maintenance-Outage or in excess of the Dedicated

Hours. :

(b) Scheduling For Other Perod. Department will use its best efforis, at least
five (5) Days prior to the beginning of each manth of the Other Period, to provide to Seiler a
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schedule showing the likely time during which Departcnenflwill request Dispatch of the Facility =
. during the month. : . .

(c) Dispaich for Deliverv. Commencing on the Commercial Operation Date, if
the Facility is Dispatched in a manner consistent with the Dispatch Limits, other provisions of
this Agreement, and Prudent Industry Practices, then Seller shail comply with the Dispatch;
provided, however, that in the event of any conflict among the foregoing standards, each such
standard shall be given precedence in the order in which it is listed; and provided further, that
except for an intentional breach by Seller hereunder which shall constitute an Event of Defanlt,
Department's sole and exclusive remedy for Seller's failure to provide the Contract Capacity
and/or Energy shall be as set forth in Article 4.01.

Section 2.03. Fuel Supply Arraneements.

: (8) Initial Fuel Supply Period. During the Initial Fuel Supply Period, Seller will
supply Fuel to the Facility pursuant to a fuel supply plan proposed by Seller, and agreed to and 7
executed by the Parties by September 1, 2001 (such plan, the "nitial Fuel Supply Plan"). The
Imitial Fuel Supply Plan will provide information regarding how Seller intends to procure Fuel
and associated Fue] transportation, distribution, storage and/or other delivery services such that
Department can evaluate the expected cost of Fuel needed to generate Energy provided under
this Agreement. Seller shall act in accordance with the Initial Fuel Supply Plan. Any Extended-
Term Obligation included in the Initial Fuel Supply Plan shall be governed by Section 2.05(g).

, (b) Subsequent Fuel Supply Periods. At least ninety (90) Days prior to the
commencernent of the next succeeding Fuel Supply Period, Seller shall provide for Department's
approval a proposed Fuel Supply Plan for the next succeeding Fuel Supply Period. The Parties
may meet at mutually agreeable times prior to the next succeeding Fuel Supply Period to discuss
anty modifications to Seller's proposed Fuel Supply Plan that Departrent reasonably requests.
Nothing in this Section 2.05 shall be construed as obligating Seller to adopt a Fuel Supply Plan
or to agree to any modifications to a Fuel Supply Plan that: (i) Seller reasonably believes could
interfere with its ability to provide Energy from the Facility; or (ii) Seller reasonably believes, in:
its sole discretion, could potentially expose Seller to risks, including credit, market or delivery
risks, or liabilities that Seller considers wnacceptable. Any Extended-Term Obligation included
in any Fuel Supply Plan shall be governed by Section 2.05(e).

Cc) Parties' Failure to Execute Fuel Supply Plan. In the event the Parties do not
agres on an Initial Fuel Supply Plan, or do not agrse to a Fuel Supply Plan other than the Mnitial
Fuel Supply Plan by sixty (60) Days prior to the next succeeding Fuel Supply Period,
Department may elect, at Department’s sole option, to provide, or cause to be provided, for the
next succesding Fuel Supply Period, Fuel to the Facility from Department’s own Fuel purchases. -
Department’s election io provide, or cause to be provided, Fuel to the F acility under this Section
2.05(c) shall be expressed in writing to Seller no later than thirty (30) Days prior to the
commencernent of the next succeeding Fuel Supply Period. If the Parties do not agree on-a Fuel
Supply Plan and Department does not elect to provide Fuel io the F acility from Department’s
own Fuel purchases, Seller will provide, from the Spot Market, Fuel necessary for the delivery of
Energy hersunder during the next succeeding Fuel Supply Period, or until the Parties have
agreed to and exscuted a Fuel Supply Plan for such Fuel Supply Period. In the svent the Parties
have not agreed to and executed a Fuel Supply Plan, Department has not slected to provide Fuel
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to the Facility from Department’s own Fuel purchases, and Seller is unable, using commercially <5
reasonable efforts, at any time during the Fuel Supply Period, to provide Fuel necessary for the
- delivery of Energy hereunder from the Spot Market, then Department will provide Fuel
necessary for the delivery of Energy hersunder. In the event Seller is unable to provide Fuel
necessary for the delivery of Energy hereunder from the Spot Market, and Department is unable
to provide Fuel necessary for the delivery of Energy hereunder, such inability to provide Fuel
shall constitute an Unconirollable Force. : '

(d) Depariment Delivery of Fuel Notwithstanding Aereed Fus] Supplv Plan. I
Seller is unable o provide Fuel 1o the Facility during any Fuel Supply Period for which the
Parties have exscuted a Fuel Supply Plan, Department may provide Fusl to the Facility.

: (e) .Extended-Term Qbligations. The Parties acknowledge that any Fuel Supply
Plan may include obligations provided by either Party which extend beyond the applicable Fuel
Supply Period ("Extended-Termi Obligations"). Extended-Terin Obligations may include, but are
not limited to, long-term commitments for pipeline capacity, storage rights, or financial risk
products pertaining to the commodity price (such as fixed prices, costless collars, basis ‘
purchases, caps, or other price management mechanisms). Any Extended-Term Obligation that
the Parties specifically approve in a separate letter agreement of approval shall be desmed
effective and approved for the duration of the period to which it applies, regardless of whether '
such period extends beyond the term of any Fuel Supply Plan. For the avoidance of doubt, if
Department 1s providing Fuel from Department’s own Fuel purchases or if Seller is providing .
Fuel on the Spot Market pursuant to Section 2.05 (c), such provisions must be consistent with,
and are limited by, the terms of any Extended-Term Obligations that the Parties have specifically
approved in a separate. letter agreement of approval. Within forty-five (45) Days prior to the
termination of a Fuel Supply Plan, Department may assume al} effective and approved Extended-
Term Obligations (except for Seller's firm transportation rights) provided that Department
obtains a release from the counter party to the Extended-Term Obligations releasing Seller from
any future obligations Seller has with regard ta such Fxiended-Term Obligations.

(D) Fuel Payment. Department shall pay Seller monthly in arrears, as set forth in-
Article V, for the cost of Fuel provided by Seller to the Facility, and used by the Facility to
generate Energy sold to Department by Seller, purstant o (i) any Fuel Supply Plan, or (ii) if the
Parties have not agreed to and executed a Fuel Supply Plan for the then current Fuel Supply
Period, on the Spot Market (such monthly payment, the "Fuel Payment"). Department shall be
solely responsible, without reimbursement from Seller, for any costs or charges imposed on or
associated with Fuel it provides the Facility pursuant to Sections 2.05 (c) or 2.05(d); provided,
however, that Department shall pay not more than two cents per decatherm for Fuel Manager's
Services.

g) Fuel Imbalances. Seller and Department shall sach be Tesponsible for any
fuel imbalances that each causes; provided, however, that if Seller is providing Fuel pursnant io
thus Section 2.03, Seller shall arrange and deliver Fuel to accommodate Department’s rights to
dispatch at 2 minimum of two (2) hours per dispaich and at least two (2) dispatches per Day, as
scheduled on a day-ahead basis to be achieved without the incurrence of any penalties. Any
namural gas imbalancs penalties that are invoiced to Department require documentation of penalty
assessment by a non-related third party, attributable to Department's dispatch of Energy from the
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Facility on the Day(s) applicable to the imbalance determination, and conditioned upon the Fuel ;¢
Manager’s reasonable efforts to minimize such imbalance charges. In addition, regardiess of
whether Seller or Department are providing Fuel for Department’s Energy, the Fuel Manager:

(1) shall provide Department the benefits of monthly pool balancing as the result of being a
participent in 2 larger gas pool managed by the Fuel Manager, in order to avoid any imbalance _
penalties except such penalties as may arise in connection with emergency flow order and
operational flow order situations; and (ii) for the Fuel relevant to Department’s Energy shall
provide, upon Department’s request and to the extent such information is available, timely access
to daily meter gas volumes and real time notifications of utility and/or account information that
may afiect the nomination and scheduling of Department’s Fuel supplies. Department shall have
the right to direct the Fuel Manager to use Department’s gas buying pool (including storags) to
minimize imbalance charges to Department. Tt is the Parties’ intent that services provided by the
Fuel Manager shall inchude balancing provisions within each month that offer no less benefit
than the then-effective applicable local natural gas distibution utility tariff would provide for the
same period. o o ‘

(h) Department’s Delivery of Fuel. If Department is supplying Fuel to the
Facility in accordance with Sections 2.04(c) or 2.04(d), (1) Seller shall allow Department to
nominaie through the Fuel Manager all Fuel volumes required for Energy Dispatched by
Department and such volumes shall have priority over volumes nominated by Seller, subject to
iransporter imitations in effect at that time; and (if) Fuel Manager shall be available to
Department to coordinate Department’s Fuel activity for all four gas nomination cycles each
Day. Ifa trahsporter curtailment is in existence during any period during which Department is
supplying Fuel to the Facility in accordance with Sections 2.04(c) or 2.04(d), the available gas
volumes under the transporter curtailment shall be apportioned between Department and Seller in
proportion to Department’s Energy Dispatched for that period and Seller’s scheduled dispatch

for that period.

Section 2.06. Sources of Pavment: No Debi of State. Department’s obligation fo make
payments hereunder shall be limited solely to the Trust Estate. Any Hability of Department
arising in connection with this Agresment or any claim based thereon or with respect thereto, -
including, but not limited to, any Termination Payment arising as the result of any breach or
defanlt or Event of Default under this Agreement, and any other payment obligation or liability
of or judgement against Department herennder, shall be satisfied solely from the Trust Estate.
NEITHER THE FULL FATTH AND CREDIT NOR THE TAXING POWER OF THE STATE
- ARE OR MAY BE PLEDGED FOR ANY PAYMENT UNDER THIS AGREEMENT.
Revenues and assets of the State Water Resources Development System shall not be liable for or
available to make any payments or satisfy any obligation arising under this Agresment.

, Section 2.07.. Term. Unless earlier ferminated pursuant to Article VI, the term of this
Agreement (the "Term") shall commence at 12:00 a.m. (Pacific time) on the date of execution of
this Agreement and shall continue for a period of ten (10) years following the Commerciat
Operation Date; provided, however, that the Term shall not extend beyond January 1, 2012.

Section 2.08. FERC Authorization as Condition Precedent. The Parties acknowledge
that on July 6, 2001, Seller applied io the FERC for acceptance of its blankst market-based rate
tariff. FERC acceptance of Seller’s market-based rate tariff for filing vader Section 205 of the
Federal Power Act, without modifications or conditions that Seller, using its reasonably '
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exercised discretion considers unacceptable, shall be a condition precedent to Seller’s obligations ;
under this Agreement. The Parties acknowledge that this Agreement will be filed with FERC
under Section 205 of the Federal Power Act.

ARTICLE 1
OPERATION OF THE FACILITY

Section 3.01. Permits. Seller shall, at its sxpense, acquire and maintain in effect, from
‘any and all government agencies with jurisdiction over Seller and/or the construction or .
operation of the Facility, all Governmental Approvals, in each case necessary at that time (i) for
the construction of the Facility in accordance with this Agreement; and (i) for the operation of
the Facility for not less than two-théusand-five-hundred (2500) hours per calendar year at Rated
Capacity. Seller shall operate the Facility in compliance with the Facility's Governmental
Approvals, and the Facility's Air Permits shall include a NOx limit not to exceed 3.5 parts per
mullion as such limitation is determined by the applicable Governmental Aunthority.

Section 3.02. Scheduled Majnteuance..

() Generally. Seller shall operate and maintain, and arrangs Schéduled
Maintenance Outages for, the Facility in accordance with Prudent Industry Practices. Scheduled
Maintenance Outages may occur during any month, provided that Department and Seller shall
cooperate to minimize the period and impact of any Scheduled Maintenance Qutage, and
provided further that, to the extent practicable, Seller shall schedule major maintenance activities

during the months of November, March, April and May.

(b) Notification and Dispatch. Seller shall notify Depértmnent that it has planned -
- a Scheduled Maintenance Outage at least twenty-four (24) hours in advance. Such request shall
identify the proposed start time and duration of the Schediled Mainienance Outage. Department
may not Dispatch the Facility during 2 Scheduled Maintenance QOutage.

- _(C), Pavment During Scheduled Méjntenance Outage. For the avoidaﬁce of doubt,
there shall be no reduction in the Capacity Payment during a Scheduled Maintenance Outags.

Section 3.03. Reports. From the date of execution of this Agreement through the ,
Commercial Operation Date, Seller shall supply progress reports to Department monthly, within
fifieen (15) Days afier the end of each month, describing progress toward completion of the
Major Milestones. Ifthe Facility has not achieved Commercial Operation by the target
Commercial Operation Date set forth in Appendix E, Department may require Seller to supply
progress reports more frequently as reasonably determined necessary bythe Department in its
sole discretion. :
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ARTICLE IV
GUARANTEES OF PERFORMANCE

Section 4.01.  Avajlability.

(2) Availshility Guaranty: Seller guarantees that, as calculated by the thirteth
(30™) Day of each Invoice Month following the Commercial Operation Dats, the Facility shall
have achieved (a) a Mechanical Availability Percentage of 96% for operations during the months
of June, July, August, September, October, December, January and February; and (i) 2
Mechanical Availability Percentage of 94% for operations during the months of November;
March, April and May (the "Guaranteed Availability"). For purposes of this Agresment,
Mechanical Availability Percentage shall be calculated using the following equation:

N+N
‘WH:ERE:

N = the mumber of MW-hrs the Facility delivered Energy to
Department during the immediately preceding month '
-N'= the number of MW-hrs Department requested Seller to deliver
Energy to Department. from the Facility' during the immediately
preceding menth pursuant to Section 2.04, provided, however, that
such number shall not exceed the Contract Capacity for any Period
in the immediately preceding month :

(b) Liquidated Damages. For each month the Mechamical Availability
Percentage shall be calculated and rounded to the nearest full percentage. - For each full
percentage point that the Mechamicel Availability Percentage during the immediately preceding
month is less than the Guaranteed Availability, Seller shall pay to Department liquidated
- damages in an amount equal to one percent (1%) of the Capacity Payment due for such month.
Department shall not be entitied to any liquidated darnages hereunder o the extent that Seller's -
failure to achieve the Guaranteed Avalability was causéd by (i) Department or any of its agents,
contraciors, vendors or employees, (i) an Uncontrollable Force, or (iif) a Delivery Event. In the .
event the Facility has failed to mest a sixty percent (60%) availability, calculated on an annual
average basis, In any two (2) out of three (3) years, Department shall have the right, within thirty
(30) Days of such time, in its sole discretion, to terminats this Agreement without further '
obligation or lability to Seller. The provisions of this Section 4.01 shall be the exclusive
remedies of Department for Seller's failure to mest the Guaranteed Availability so long as such
faifure is not due to intentional conduct of Seiler. In the event of intentional conduct of Seller
resulting in the non-delivery of Energy or the non-availability of Capacity as reasonably
determined by Department based on all reasonably ascertainable facts and circumstances, the
Department shall bé entitled to darages set forth m Article VIL ' ‘

Secton 4.Q2- Heat Rate.

(a) Heat Rate Guaranty, Seller suarantees the Net Plant Heat Rate for the
Facility will not exceed 10,302 BTU/KW-hr (the "Guaranteed Maximuen Heat Rate™).

1—
T La
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(b) Liguidated Damages. The Net Plant Heat Rate for the Facility shall be -
determined within fifteen (15) Days of achieving Commercial Operation, and shall be re-
determined annually thereafter within thirty (30) days before or after the anmiversary of the
Commercial Operation Date or such other date mutually agreeable to the Parties. Seller shall
provide Department written notice of the date on which it plans to conduct a performance test to
determine Net Plant Heat Rate at least fourteen (14) Days prior to such date. Seller shafl pay
Department liguidated damages in an amount equal to § 450 for every BTU/RK'W-hr that the Net
Plant Heat Rate exceeds the Guarantesd Maximum Heat Rate by more than one percent (1%).
Seller's maximum annual liability for failure to achieve the Guaranieed Maximum Heat Rate
shall not exceed an amount equal to $400,000. If Seller's liability for failure to achieve the
Guaranieed Maximum Heat Rate reaches $400,000 for two consecutive years, Seller shall,
within six (6) months of such time, make such modifications as it deems appropriate to attempt
to correct the Facility's heat rate deficiencies and run a performance test to demonstrate the
1mpact of such modifications on Net Plant Heat Rate. If the performance test demonstrates that
the Facility is still performing at a level that would otherwise result in annual liability to Seller
equal to $400,000, Department shall have the right, within thirty (30) Days of such time, to
termimate this Agresment without further obligation or Hability to Seller. The provisions of this
Section 4.02 shall be the exclusive remedies of Department for Seller's failure to mest the
Guaranteed Maximum Heat Rate.

* Section 4:03. Commercial Operation Dats.

L)

(a) If the Facility has not achieved Commercial Operation by November 1, 2001,
Seller will deliver to Department a performance bond or other security which shall have been

issued by a company in form and substance acceptable to Department, in the amount of

31,000,000, to secure Seller's commitment to complete construction of the Facility. Ifthe
Facility does not achieve Commercial Operation by December 31, 2001, then Department shall
be entitled to draw the full amoumnt of the performance bond or security; provided, however, that
this Commercial Operation Date of December 31, 2001 will be extended, Day for Day, to the

extent that Seller demonstrates that the Facility's failure to achieve a Commercial Operation Date

- of December 31, 2001 i3 due to (i) an Uncontrollable Force; or (if) a Delivery Event which

prevenis iesting of the Facility. Ifthe F acility achieves Commercial Operation by the date
provided above, Department shall return the performance bond or security to Seller within thirty
(30) Days after the Commercial Operation Date. If the Facility does not achieve Commercial
Operation by the date provided above, Departrment shall be entitled to draw the full amount of
the performance bond or security. - '

(b) Department may terminate this Agreement if (i) Seller fails to deliver the
performance bond or security as provided in Section 4.03(a); or (i) Facility has not achieved
Commercial Operation by June 1, 2002; provided, however, that this Commercial Operation
Date of ume 1, 2002 will be extended, Day for Day uatil December 31, 2002, to the extent that
Seller demonstrates that the Facility's failure to achieve a Commercial Operation Date of June 1,
2002 1is due to an Uncontrollable Force or a Delivery Event which prevents testing of the

Facility,

(c) The provisions of this Section 4.03 and Section 2.02 shall be the exclusive
remedies of Department for Seller's failure to achieve Commercial Operation or a specific
Comimercial Opergtion Date. ‘
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Section 4.04. Rated Capacity. At the Commercial Operate Date, the Facility is expected
to have a Rated Capacity of not less than forty-gight (48) MW. Department may terminate this
Agreement if the Rated Capacity of the Facility is less than forty (40) M'W, provided, however,

‘that Seller may re-run the performance test two times, within one-hundred-twenty (120) Days

following the Commercial Operation Date, to attemnpt to achieve a Rated Capacity in excess of
forty (40) MW. The provisions of this Section 4.04 and Section 2.02 shall be the exclusive
remedy of Department for the Facility's failure to achieve a specific Rated Capacity.

Section 4.05. Liguidated Damages. The Parties agres that Department's actual damages
in the event Facility fails to achieve a particular availability or heat rate or Commercial
Operation Date would be extremely difficult or impracticabls to determine and that, after
negotiation, the Parties have agreed that the iquidated amounts set forth in Sections 4.01,4.02
and 4.03 are a reasonable estimate of the damages that Department would incur as a result of
such failures and delays.

Section 4.06. Exclusive Remedies for Shortfalls and Delays. Notwithstanding Article
VI or any other provision of this Agreement, and assuming no intentional breach by Seller
hereunder, this Article IV shall provide Deparhneﬁt’s exclusive remedy in the event Seller fails
to schedule, deliver or provide all or part of the Contract Capacity or Energy or if the Facility
1ails to achieve the Guaranteed Maximum Heat Rate, Commercial Operation Date, or a particular
Rated Capacity. Failure o pay any amounts due under this Article TV shall, however, constitute
a separate and distinct Event of Default to which Article VII shall apply. '

ARTICLE V
PAYMENTS

Section 5.01. Billing Period: Address. The accounting and billing period for transactions
under this Agreement shall be one (1) calendar month. Bilis sent to Department shali be sent to

‘the Billing Address.

Section 5.02. Timing of Pavments. All payments for amounts billed hereunder shall be.
paid so that such payments are received by Seller by the twentieth (20%) Day of the Invoice '
Month or by tenth (10™) Day after receipt of'the bill, whichever is later. Payment shall be made
by electronic funds transfer, or by other mutually agreeable method, to the account designated by
Seller and set forth in Appendix A. If the due date falls on a non-Business Day, then the
payment shall be due on the next following Business Day.

Section 5.03. Late Pavments. Amounts not paid on or before the due dzate, including
without limitation amounts due and not paid under Article VII, shall be payable with interest
accrued at the rate of one percent (1%) above the Pooled Money Investment Account rate
accrued in accordance with Government Code Section 927.6(b) not to exceed 15%.

Section 5.04. I_)isvutes.

(a) Generally. In case any portion of any bill is in dispute, the entire bill shall be
paid when due. Axy excess amount of bills which, through inadvertent errors or as a result of a
dispute, have been overpaid shall be returned by Seller upon determination of the correct
amount, with interest accrued ai the rate provided in Section 5.03, proraied by Days from the
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date of overpayment to the date of refind. Neither Depari:t".nent nor Seller shall have rights to .
dispute the accuracy of any bill or payment after a period of two (2) years from the date on
which the first bill was delivered. '

(b) Fuel Related Disputes. Notwithstanding Section 5.05(b), ifa monthly invoice
for Fuel is in dispute, Seller shall provide Department immediate and routine access to relevant
third-party transportation and storage information without application of formal audit conditions.

Section.5.05. Records Retention and Aﬁdit.

{2) Records Retention.

)] Generally. Department and Seller, or any third party ‘
representative thereof, shall keep complete and accurats records, and shall maintain such records
and other data as may be necessary for the purpose of ascertaiming the accuracy of all relevant

 bills, data, estimates, or statements of charges submiited hereunder. Such records shall be

maintained for a period of 3 years afier the date of receipt of final payment under this
Agreement. Within three (3) years from the date of recelpt of final payment under this
Agreement, either Party may request in writing copiés of the records of the other Party to the
extent reasonably necessary to verify the accuracy of any siatement or charge. The Party from
which documents or data has been requested shall cooperate in providing the documents and data

within a reasonable time perod.

()  Maintenance Schedule. Seller shall maintain records of mit-by-
umit maintenance schedules for one year following the year in which the maintenance was
conducted. i '

| (ﬁi) - Fuel Documentation. At Department's request, Seller will proﬁde _
Department, in a fimely manner, with such information regarding Fuel costs as Department may
reasonably request, including without limitation, natural gas confirmations after Department's

- Dispatch requests and reporting and tracking of gas volumes.

(b) Andit. Seller agrees that Department, Department of General Services, the
Burean of State Audits, or their designated representative shall have the right o review and to
copy any records and supporting documentation pertaining to sales of Confract Capacity or
Energy by Seller to Department pursuant to this Agreement. Seller agrees to mamtain such
records for possible audit for a minium of three (3) years after the final payment under this
Agreement. Seller agrees to allow the auditor(s) access to such records during normal business
bours and to allow interviews of any smployees who might reasonably have Information related
to such records. Further, Seller agrees to include similar tight of the State to audit records and
mterview staff in any material contract with contractors or suppliers related to performance of

this Agreement.
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ARTICLEVI =~ _ »
UNCONTROLLABLE FORCES AND DELIVERY EVENTS

Section 6 01 Usnconimilable Forces.

(a) No Breach for Uncontrollable Forces. No Party shall be liable for or
considered to be in breach of this Agreement to the extent that a failure to perform iis obligations
(other than an obligation to pay money) under this Agreement shall be due to an Unconirollable
Force and the Party claiming an inability to perform due to an Uncontrollable Force shall provide
a notice containing such details of the Uncontrollable Force to the other Party as soomn as
practicable. : :

‘ (b) Pavment During Unconirollable Forces. Department's obligation to pay the
Capacity Payment will not be excused on account of an event of Uncontrollable Forca io the
extent that Seller is capable of providing the Contract Capacity. If Seller is unable to provide all
or part of the Comntract Capacity and Energy as a result of an Uncontrollable Force, Department
shall pay the Capacity Payment only to the extent that Seller is providing the Contract Capacity
and Energy on 2 pro-rata basis. Notwithstanding this Section 6.01(b), in the event of an
Uncontrollable Force under Section 2.05(c), Department shall only be rélieved of its obligation
to pay the full Capacity Payment if the Parties are unable to provide Fuel for ninety (90)
consecutive days. ' :

(¢) Termination for Unconirollable Force. If an event of Uncontrollable Force |
continues uninterrupted for more than twelve (12) months, the Party not claiming the
Uncontrollable Force event may terminate this A gresment, without further obligation or Kability
of either Party or any cost for Termination Payment hereunder. : :

‘Section 6.02. Delivery Events.

(a) No Breach for Delivery Event. Seller shall not be lable for or considered in
breach of this Agreement to the extent that Seiler's failure to deliver Contract Capacity and
Energy is due to a Delivery Event. In addition, to the extent that Seller is delayed in achieving
Commercial Operation as a result of a Delivery Event which prevents testing of the Facility, then
the Commercial Operation Date shail be extended, in each case by the period of such Delivery

‘Bvent,

: (b) Pavment During Delivery Event. Afier the Commercial Operation Date, to
the extent that Seller is prevented from delivering Contract Capacity and Energy when Facility is
available as a result of a Delivery Event, then Department shall remain obligated to pay the
Capacity Payment for the period of such Delivery Event. :
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ARTICLEVI =
DEFAULT AND EARLY TERMINATION

Section 7.01. Evenis of Defauli An "Event of Default” shall mean with respectto a
Party ("Defaulting Party"), the occurrence of any of the following:

(2) The failure by the Defanlting Party to make, when dus, any payment required
pursuant to this Agreement if such failure is not remedied within five (5) Business Days from the
date of receipt of notice of such failure to the Defaulting Party by the other Party (the "Non-
Defaulting Party"); or ’

(b) The material failure by the Defanlting Party to have made accurate
Tepresentations and warranties as required by Sections 11.01 or 11.02 or to perform any other
material covenant or obligation hereumder (except to the extent constituting a separate Event of
Default under Section 7.01(a) and except for such Party's obligation to achieve a Mechanical
Availability Percentage, achieve the Guarantsed Maximmum Heat Rate, achieve a specific
Commercial Operation Date, or achieve a specific Rated Capacity, the exclusive remedies for
which are provided in Article TV) and such failure is not cured within sixty (60) Days from the
date of receipt of written notice thereof from the other Party demanding such cure; or

-+ (c) The institution, with respect to the Defaulting Party, by the Defaulting Party
*or by another person or entity, of a bankruptey, reorganization, moratorium, liquidation or
- similar insolvency proceeding or other relief under any bankrupicy or insolvency law affecting
credifor's rights, or a petition is presented or instituted for its winding-up or liguidation: or

(d) -The Defaulting Party consolidates or amalgamates with, or merges with or
into, or transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, arnalgamation, merger or iransfer, the resulting, surviving or transferee entity fails
to assurne all the obligations of such Defaunlting Party under this Agreement to which it or its
predecessor was a party by operation of law. _

~ Section 7.02. Termination.

(a) If an Event of Default with respect to & Defaulting Party shall have ocourred
and be continuing with respect to this Agresment, the Noa-Defaulting Party shall possess the
right to terminate the Agreement for the remainder of its Term (the "Terminated Term") thirty
(30) Days after receipt of written notics of such clection of termination provided in accordance
with Section 12.17 by the Non-Defaulting Party. The payment associated with termination
(“Termination Payment™) shall be the aggregate of the Market Value and Costs calculaisd in
accordance with Section 7.03 which shall be paid no later than oné hundred eighty (1 80) Days
atier receipt of written notice of such termination. Subject to the provisions of Section 7.02(b)
and except as provided in Section 7.04, the Termination Payment shall be the sole and exclusive
remedy for the Non-Defaulting Party for the termination of the Terminated Term. Prior io
receipt of such notice of termination by the Defanlting Party, the Non-Defauliing Party may
exercise any remedies available to it at Law or otherwise, mchuding the right to seek injunctive
relief to prevent irreparable injury to the Non-Defaulting Party.

. (b) Upon termination, the Non-Defanlting Party may withhold any payments it
owes the Defaulting Party for any obligations inéurred prior to termination of the Terminated
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Term uniil the Defanlting Party pays the Termination Payﬁﬁent to the Non-Defaniting Party.

Section 7.03. Termination Pavment Caleulations. The Non-Defaulting Party shall
calculate the Termination Payment in accordance with the following formula;

Termination Paymeﬁt = Market Value + Costs + Outstanding Purchase Price, if any

WHERE:
(a)

“Warket Value” shall be (i) in the case Department is the Non-D efaulﬁng
Party, the present value of the positive difference, if any, of (A) payments

- under a Replacement Contract based on the Per Unit Market Price, and .
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(B) the payments for the Terminated Term: or (i) in the case Seller is the
Non-Defanlting Party, the present value of the positve difference, if any,
of (A) payments under the Terminated Tem, and (B) payments under a
Replacement Contract based on the Per Unit Market Price, in each case
usmg the Present Value Rate as of the time of termination (to take account
of the period between the time notice of termination was effective and
when such amount would have otherwise been due pursuant to the
relevant transaction). The “Present Value Rate” shall mean the sum of
0.50% plus the yield reported on page “USD” of the Bloomberg Fmancial
Markets Services Screen (or, if not available, any other nationally
recognized trading screen reporting on-line intra-day trading in United
States government securities) at 11:00 a.m. (Bastern Time) for United
States government securities having a maturity that matches the remaining
term of the Terminated Term. It is expressly agreed that the Non-
Defaulting Party shall not be required to enter into a Replacement
Confract m order to determine the Termination Payment.

(v) To ascertain the Per Unit Market Prics of a Replacement Contract
with a term of less than one year, the Non-Defaulting Party may .
consider, among other valuations, quotations from leading dealers
In energy contracts, any or all of the settlement prices of the New
York Mercantile Exchange power futures confracts, any or all of.
the settlement prices on other established power exchanges and
other bona fide third party offers; provided, however, that if there
is no actively traded market for such Replacement Contract, the
Non-Defaulting Party shall use the methodology set forth in

paragraph (z).

(z) . To ascertain the Per Unit Market Price of a Replacement Contract
with a term of one year or more, the Non-D efaulting Party shall
use the Market Quotation Average Price; provided, however, that
if there is an actively traded-market for such Replacement '
Contract, the Non-Defaulting Party shall use the methodolo gy set
forth in paragraph (¥). :



(b) “Costs” means brokerage fees, commissions and other similar transaction, -+
costs and expenses incurred in terminating any related arrangements
pursuant to which the Non-Defaulting Party has hedged its obligations or
entering into new arrangements which replace the Terminated Term, and
transmission and ancillary service costs caused by the termination of the
Terminated Term incurred in connection with the Non-Defaulting Party

enforcing its rights with regard to the termination ofithe Terminated Term.
Costs shall include: (i) costs incurred by the Non-Defaulting Party to
acquire quantities of Fuel and associated firm transportation of Fue] as

- necessary to supply Energy from the Facility to Department for the

* Tenminated Term (including, without limitation, costs incurred in

comnection with any use or pay Fuel price arrengements or with the
purchase of pipeline capacity or storage for the Terminated Term) and any
costs incurred by the Non-Defaulting Party m terminating arrangements
such Non-Defaulting Party may have made for such acquisitions,
including reasonably incurred contract buyout and/or buydown costs; and
(ii) costs incurred by the Norn-Defaulting Party to acquire the amounts of

- electric transmission Service necessary to supply Energy to Departmant for
the Terminated Term and any costs incurred by Nop-Defaulting Party in
terminating arrangements such Non-Defaulting Party may Have mads for
such acquisitions, including reasonably incurred contract buyout and/or
buydown costs. The Non—Defauh‘ing Party shall use reasonable efforts to
mitigate or ehminate Costs, ncluding efforts to re-sell Fuel or reassien
electric transmission or Fuel transportation rights.

In no event, however, shall a Party’s Market Value or Costs nclude any
penalties or similar charges imposed by the Non-Defaulting Party. If the
Defaulting Party disagrees with the calculation of the Termination
Payment and the Parties cannof otherwise resolve their differences, the
calculation issue shall be subject to dispute resolution as provided in
Article IX of this Agreement. Pending resolution of the dispute, the
Defaulting Party shall pay the fill amount of the Termination Payljnent '
calculated by the Non-Defaulting Party no later than one hundred. eighty
(180) Days after receipt of written notice of an garly termination.

() "Outstanding Purchase Price” means the Purchase Price then accrued but
not yet paid. ‘

Section 7.04. Termination Without Recourse. In addition to its suspension rights sef
forth in Section 7.03 and to any other termination rights herein, Seller shall have the Tight, but
not the obligation, to terminate this Agresment without recourse agamst Depariment for any
Termination Payment or other costs and without any further obligation or liability of either Seller
or Department, excepi-as provided in this Section 7.04, upon twenty (20) Days notice if
Department (i) fails for thirty (30) or more consecutive Days to maintain an nvestment Grade
rating on the Bonds; or (ii) if, after the dats of this Agreement, (A) the United States or any
agency thereof, including FERC, imposes a tax or other Impaosition materiafly reducing the
benefits of this Agreement to Seller and such tex or Imposition is not of general applicability and

is instead directed at the generation, sale, purchase, ownership and/or transmission of electric
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power, Fuel and/or other utility or energy goods and services and (B) upon Seller’s written notics; ;
to Department as to such tax or imposition and the Parties do not agree on the course of action to
be taken relating fo such tax or imposition within thirty (30) Days from the date of such written
notice; provided, however, that Department shall pay to Seller within five (5) Business Days any
payments it owes Seller for any Contract Capacity and Energy provided prior to termination

under this Section 7.04.

Section 7.03. Suspension of Performance. In addition to its termination rights set forth
in Section 7.02, if an Event of Default with regard to a Defauliing Party shall have occumred and
be continuing with regard to this Agreement, the Norn-Defaulting Party may suspend
performance hereunder for so long as the Event of Default has occurred and is continuing,

Section 7.06. No Cross-Defaulis. The occurrence of an Event of Default with respect to
any power purchase agresment shall not be an Event of Defauli with respect fo any other power
purchase agreement, including this A gresment, entered into by the Department.

ARTICLE VIII
CREDITWORTHINESS

Section 8.01. Department Credit Protection.

(a) Financial Information. Department may request and Selier shall provide
copies of Seller's annual audited financial statements. _

(b) Credit Assurances. Om or before the Commercial Operation Date, Seller shall
have n place one of the following credit assurances, which assurance Seller shall select at its
sole option: ‘ '

(1) Credit rating of unsecured long-term debt for Seller of Investment
Grade or better; or '

(i) Security for Seller's performance obligations in the form of {A)a
mortgage on and security interest in the Facility, (B) collateral assignment of confracts for Fuel
supply, support services, transmission rights; permits and related rights, (C) a right to receive
notices of default from secured lenders and from parties o the assigned coniracts, (D) a right to
step 10 and cure defaulis of Seller to Projsct Lenders, and (E) if rights under clause (D) are
exercised, a right to step in and operate the Facility. If there is a senior Project Lender that
already has a mortgage on and security interest in the Facility, Department will accept a second
morigage anc security interest, including nsual and customary standstil] rights which at 2
mimimum will prohibit Department from talcing any action to foreclose en the coflateral until the
senior Project Lender has been paid in full. Subordination provisions must be reasonably
satisfactory to the semor Project Lender; or Co

(1) A Guarantes Agreement in favor of and in form accepizble to
‘Department, from a corporats parent that satisfies the credit criteria described in Section

8.01(D)(). ‘

N
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Section 8.02. Seller Credit Protection. _Seller may request from Department copies of
Department's annual audit, anmual budget and all financial information sent to any other seller
under any other agreerment. Department shall use reasonable commercial efforts to periodically
prepars and make available to Seiler, but not more frequently than quarterly, financial
information reasonably intended to apprise Seller of the financial condition of the Fund.

ARTICLE IX
DISPUTE RESOLUTION

Section 9.01. Dispuie Resolution.

(8) .  Selection of Arbitrators. If the Parties are unable to resolve a dispute with
respect to-this Agreement, either Party may send a notics to the other requesting a meeting at
which semior officers or officials of the Parties will attempt {o resolve the dispute. If the Parties
are unable to resolve the dispute within ten (10) Days afier the meeting notice is received by the
Party to whom it is directed, cither Party may demand that the matter be submitted o a single
neutral arbitrator with substantial relevant sxperience in the power industry. If the Parties are
unable to agree upon an arbitrator within ten (10) Days of the demand, the arbitrator shall be
appointed pursuant to California Code of Civil Procedures and the Party applying for the
- appointment of the arbitrator shall request that the appointment be made on an expedited basis.
Within ten (10) Days of the appointment of the arbitrator, the Party demanding arbitration shall
submit to the arbitrator a reasonably detailed description of its positien together with supporting
matenal. Within a further ten (10) Days, the other Party shall respond by submitting to the
arbitrator a reasonably detailed statement of its position together with supporting material. Each
Party shall at the same time as such submission deliver copies of its submission to the other Party
. and shall promptly pravide any additional explanation or information requested by the arbitrator.
The arbitrator shall be instructed to use all reasonable efforts to render a written decision setting
forth its findings and conclusions within thirty (30) Days of the date on which the arbitration
proceedings are concluded. The arbitrator’s decision concerning the item or items in dispute
shall be final and binding on the Parties. The Parties shall bear their own costs and share the

arbitrator’s expenses equally.

(b) = Performance During Arbitration. During the pendency of an arbitration,
gach Party shall continue to perform its obligations hereunder (unless such Party is otherwise
eniitled to suspend its performance hereunder or terminate this Agresment in accordance with
the terms hereof).

(¢}  Final and Binding. Awards made by the arbitral tribunal shall be final and
binding on the Parties. To the extent applicable, the Parties expressly agree io waive the
applicability of all Laws which would otherwise give the night to appeal a decision of the arbitral
iribunal so that there shall be no appeal t0 a court in relation to the award of the arbitral tribunal
(except that the Parties shall not challenge or resist the enforcement action taken by a Party in
whose favor the award of the arbitral tribunal was given).- The cost of an arbitration shall be |
borne equally by both Parties. The Laws of the State shall govemn the validity, interpretation,
construction, performance and enforcement of the arbitration agresment contained i this Section

9.01. - ‘
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ARTICLE X
LIVOITATION OF LIABILITY

Section 10.01. Limitations of Liability. Remedies and Damaces. Each Party
acknowledges and agrees that in no event shall any partner, shareholder, owner, officer, director,
member of its governing bodies, employee, or affiliate of either Party be liable to any other

- person or Party for any payrments, obligations, or performance due under this Agreement or any
breach or failure of performance of either Party, or for any loss or damage to property, loss of
earnings or revenues, personal injury, or any other direct, indirect, or consequential damages or
Injury, or punitive damages, which may occur or result from the performance or non-
performance of this Agreement, including any negligence arising hereunder, and the sole
recourse for performance of the obligations under this Agresment shall be against Seller and
sach of'its assets, or against Department and the Trust Estate, and not against any other person,
except for such liability as expressly assumed by an assignée or guarantor pursuant to an
assignment of this Agreement or an execuiion of 2 Guarantee Agreement in accordance with the

terms hereof, ‘

ARTICLE XI
REPRESENTATIONS AND WARRANTIES
Section 11.01. Representations and Warranties of Department. As of the date hereof,
Department makes the following representations and warranties: .

(a) Pursuant to Water Code Section 80000 et seq., Department is authorized and
empowered to enter into this Agreement and has taken all requisite action fo carry out its
obligations hereunder. By proper action of its officers, Department has duly anthorized the -
execution and delivery of this Agreement. ' , :

(b) The execution, delivery and performancs by Department of this Agresment .
and the consummation by Department of the transactions herein contemplated have been duly
authorized-and will not violate any provision of Law in any material respect, or any order or
judgment of any court or agency of government having jurisdiction thereover, or be in material
conflict with or result in a material breach of or constitate (with due notice and/or lapse of time)
a material default under any material indenture, matsrial egresment or other material instrument
to which Department is a party or by which it or any of is property is subject to or bound.

(c) Assuming due and proper execution hereof by Seller, this Agresment,
constitutes the legal, valid and binding obligation of Department enforceable against Department
in accordance with its terms, except as such enforceability miay be limited by banlauptey,
msolvency, fraudulent conveyance; reorganization, moratorium or other similar Laws affecting
creditors' rights generally and subject to general rules of equity.(regardiess of whether such
enforceability is considered in a proceeding at law or in equity).

(d) There is no substantive action or proceeding pending or, to the best
knowledge of Deparitment, threatened by or against Department by or before any court or
administrative agency that might adversely affect the ability of Department to perform its

[Sn]
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obligations under this Agresment and all material authorizations, consents and approvals of
Governmental Authorities required to be obtained by Department as of the date hereofin
connection with the execution and delivery of this Agreement or in connection with the
performance.of the obligations of Department hereunder have been obtained.

(e) All persons representing Department are the duly appointed incumbents in
their positions in good standing in accordance with applicable Law.

: (f) Eniry into and performance of this Agreement by Department is for a proper
public purpose under the Act and all other relevant constitutional, organic or other govermng
documents and applicable Law. : :

g) The Term does not extend beyond any applicable limitation imposed by the
Act or other relevant constitutional, organic or governing documents and applicable Law.

() Department's obligations to make payments herevnder do not constitute any
kind of indebtedaess of Department or create any kind of Her on, or security interest in, any
property or revenues of Department which, in either case, is proscribed by any provision of the
Act or any other relevant constitutional, organic or governing documents and applicable Law,
any order or judgment of any court or other agency of government applicable to it or its assets, or
any confractual restriction binding on or affecting it or any of its assets.

Section 11.02. Representations and Warranties of Seller. As of the date hersof, Seller

makes the following representations and warranties:

() Seller is a limited Hability tompany duly organized, validly existing and in

. good standing under the Laws of the state of Delaware, is duly quahified fo do business in and is
1n good standing under the Laws of the State, is not in violation of any provision ofits articles of
Incorporation or by-laws, has the power and authority to own its property and assets, o carry on
its business as now being conducted by it and to execute, deliver and perform this Agrésment.
To the best of Seller's knowledge, Seller is duly qualified to do business in every jurisdiction in
which such qualification is necessary. .

(b) The execution, delivery and performance of this Agresment by Seller, and the
copsummation of the transactions by Seller herein contemplated, have been duly authorized by
all material requisite action on the part of Seller and will not violaie any provision of Law in any
material respect, any order or judgment of any court or agency of government, or the certificate
of meorporation or by-laws of Sefler, or any material indenture, agresment or other instrument to
which Seller is a party or by which it or amy of its property is subject to or bound, or be in
conflict with or result in a breach of or constitute (with due notice and/or lapse of time) a
material default under any such indenture, agreement or other instrament. '

(c) Assuming proper exscution hereof by Department, this Agreement constituies
the legal, valid and binding obligations of Seller eniorceable against Seller in accordance with its
terms, except as such enforceability may be limited by bankruptcy, insolvency, fraudulent
CODVeYance, reorganization, moratorinm or other Laws affecting creditors’ rights generally and
subject to general principles of equity (regardless of whether such enforceability is considersd in -
a proceeding at law or in equity). :
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(d) Except for the fling of the tariff with FERC as contemplaied by Section2.08 *
and other authorizations, consents and approvals of Governmental Authorites required to be '
* obtained to achieve Commercial Operation or otherwise disclosed to Department in writing,
there is no substantive action or proceeding pending or, to the best knowledge of Seller,
threatened by or against Seller by or before any court or administrative agency that might
adversely affect the ability of Seller to perform its obligations under this Agreement and all
‘material authorizations, consents and approvals of Governmental Anthorities required to be
obtained by Seller as of the date hereof in connection with the execution and delivery of this
Agreement or in conpection with the performance of the obligations of Seller hereunder have
been obtained. : .

(e) Seller is solvent. No action has been instituted, with respect to Seller, by
Seller or by another person or entity of a bankruptcy, reorganization, moratorium, liquidation or
similar insolvency proceeding or other relief under any bankrupicy or insolvency law affecting
creditor's rights or petition have been presented or Institated for its winding-up or liquidation.

ARTICLE XI1
MISCELLANEOUS

Section 12.01. Title. Risk of L.oss. Seller warrants that 1t'will deliver the Energy to
Department free and clear of all liens, claims, and encumbrances arising or attaching prior to the
Delivery Point. SELLER HEREBY DISCLAIMS ALL OTHER WARRANTIES, .
EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE FROM AND A¥TER THE DELIVERY

- POINT. Risk ofloss of the Energy shail pass from Seller to Department at the Delivery Point.

Section 12.02. FERC. The Parties acknowledge that: (i) this Agreement provides for
wholesale power sales subject in the case of Seller to the jurisdiction of the FERC under the
Federal Power Act; and (ii) the rates, terms and conditions of this Apgreement are "just" and-
"reasonable" within the meaning of the Federal Power Act and that changes in market conditions
will not render such raes, terms or conditions "umjust" or "unreasonable” for purposes of Section
206 of the Federal Power Act.

Section 12.03. Governing Law. This Agreement shail be governed by and construed in
accordance with the Laws of the State, without regard to the conflicts of laws rules thereof

- Section 12.04. Forum and Vepue. All actions related to the matters which are the subject
of this Agreement shall be fornmed and venued in a court of compstent jurisdiction in the State
of California.

Section 12.05. Waiver of Trial by Jury. The Parties do hereby expressty waive afl rights
to trial by jury on any cause of action directly or indirectly mvolviag the terms, covenanis or
conditions of this Agreement or any matters whaisoever arising out of or in any way commected
with this Agreement. The provision of this Agreement relating to waiver of a jury trial shali
survive the termination or expiration of this Agreement. _ '

Section 12.06. Amendment, Neither this A.greernent nor any provision hereof may be
amended, waived, dischargsd or terminated except by an instrument in writing signed by
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Depariment and Seller. In the event that changes in Laws, regulations or practices, including
changes in procedures governing sales into the State's wholssale power markets, maierially alter .
the procedures applicable to Parties' performance of their respective obligations hereunder, the
Parties will endeavor in good faith to negotiate appropriate and mutually agresable amendments
1o this Agreement or separate profocols to reflect such changes. '

Section 12.07. Counterparts. This Agreement may be éxecuted in any mimber of
counterparts, and upon sxecution by the Parties, each executed counterpart shall have the same
force and effect as an original instrument and 2s if the Parties had signed the same instriment.
Any signature page of this Agreement may be detached from any counterpart of this A greement
without impaiting the legal effect of any signatures thereon, and may be attached to another
counterpart of this Agreement identical in form hereto but having attached to it one or more
signature pages. '

Section 12.08. Taxes. The Purchase Price, as defined hersin, shall include fusll
reimbursement for, and Seller is Liable for and shall pay, or cause to be paid, or refmburse
Department for if Department has paid, all taxes applicable to the Contract Capacity and Energy
that arise prior to the Delivery Point; provided, however, that the Purchase Price shall be
increased or decreased to account for the effect of any hability, loss, cost, damage and expense,

- mcluding gross-up, arising out of a tax or other Imposition or tax credit or other reduction
enacted by the State or any agency thereof after the date of this Agreement applicable to such
Contract Capacity and Energy that is not of general applicability and is instead directed at the
generation, sale, purchase, ownership and/or transmission of eleciric power, Fuel and/or other
utility or energy goods and services. If Department is required to remit any tax for which Seller

© is responsible under this Section 12.08, the amount shall be deducted from any sums due to
Seller. The Purchase Price does not include reimbursement for, and Department is liable for and
shall pay, cause to be paid, or reimburse Seller for if Seller has paid, all taxes applicable to the
Contract Capacity and Energy arising at and from the Delivery Point, including any taxes
imposed or collected by a taxing authority with jurisdiction over Department. Fither Party, upon
written request of the other Party, shail provide a certificate of exemption or other Teasonably
satisfactory evidence of exemption if either Party is exerapt from taxes, and shall nse reasonable
efforts to obtain and cooperats with the other Party in obtaining any exemption from or reduction
of any tax. Taxes are any amounts imposed by a taxing anthority with respect to the Contract
Capacity and Energy.

Section 12.09. Reserve.

Section 12.10. Transfer Qf Interest in A oreement.

- (2) General Requirement. Except for an assignment made pursuant to Sections
12.10(b) or 12.10(c), no Party shali voluntarily assign or transfer this A greement or any portion
thereof, nor any of the obligations or rights hereunder, without the prior written consent and
approval of the other Party, which consent shall not be'uareasonably withheld or delayed.

(b) Assienments by Seller o Project Lenders. Seller shall have the right to assizn
this Agreement as security to any Project Lender, and Department agrees to provide a consent
not to be unreasonably withheld to any such Project Lender in the form of consent provided in
- Appendix G; provided, however, that no such assignment shall be effective for purposes of this
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Section 12.10(b) until Seller shall have provided written notice to Department of such N
assignment, which notice shall include the name and address of such Project Lender. So long as
an assignment pursuant io this Section 12.10(b) remains in effect, Department shall, upon
-serving notice to Seller pursuant to Section 12.17, also serve a copy of such notice upon the
specified Project Lender at the address provided by Seller in its notice of assignment to such

Project Lender.

(c) Assignments by Department. Department shall have the right to assign all of
its right, title and interest in this Agreement together with the Fund and the Trust Bstate i their
entirety to another Governmental Authority created or designated by Law to cary out the rights,
powers, duties and obligations of Department unider the Act; provided, however, that no such
-assignment shall be effective for purposes of this Section 12. 10(c) until (i) Department hes
provided writien notice to Seller of such assi gnment, which notice shall include the name and
address of the assignee; and (ii) any such assignes shall agree in writing to be bound by the terms
and conditions hereof; and (iii) Department delivers such tax and enforceability assurance as
Seller mey reasonably request. In addition, Department may transfer, sell, pledge, encumber or
assign a security interest solely to a bond trustee as security for payment of Bonds issued by
Department. Seller agrees to provide a consent to any such assignee or bond trustee substantially
' in the form of consent provided in Appendix G . _

Section 12.11. Severability, In the event that any of the terms, covenants or conditions
of this Agreement, or the application of any such term_ covenant or condition, shall be held
mvalid as to any person or circumstance by any cotxt, regulatory agency, or other re gulatory
body having jurisdiction, all other terms, covenants or conditions of this Agreement and their
application shall not be affected thereby, but shall remain in force and effect unless a court,
regulatory agency, or other regulatory body holds that the Provisions are not separable from all

other provisions of this Agreement.

Section 12.12. Relaﬁonship of the Parties.

(a) Nothing contained herein shall be construed to creats an association, joint
venture, trust, or partnership, or impose a trust or partnership covenant, obligation, or Liability on
or with regard io any one or more of the Parties. Each Party shall be mmdividually responsible for
its own covenants, obligations, and liabilities under this Apreement.

(b} Allrights of the Parties are several, not joint. No Party shall be under the
control of or shall be deemed to control andther Party. Except as expressly provided in this
Agreement, no Party shail have a right or power io bind another Party without its express written
consent. o

Section 12.13. No Dedicaiion of Facilities. Seller’s undertaking hereunder shall not
constitute the dedication of the eleciric system or any portion thereof of Seller to the public or to
' the other Party and it is understood and agresd that any undertaking under this Agreement by
Seller shall cease upon the termination of Seller's obligations under this A greement.

Section 12.14. No Retail Services: No Agency.

(a) Nothing contained in this Agreement shall grant sy rights o or obligate
Seller io provide any services hereunder directly to or for retail customers of any person.
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(b) In performing their respective obligations hereunder, neither Party is acting,
or is authorized to act, as agent of the other Party.

Section 12.15. Third Partv Beneficiaries. Fxcept for the provisions of this Agreement
. which set forth ceriain rights and obligations of Project Lenders, this Agresment shall not be
construed to create any rights in, or to grant remedies to, any third party as a beneficiary of this
Agreement or of any duty, obligation or undertaking established hersin.

Section 12.16. Waivers. Any waiver at any time by any Party of its rights with respect to
a default under this Agreement, or any other matter under this Agreement, shall not be desmed a
waiver with respect to any subsequent default of the same or any other matier.

Section 12.17. Notices. All formal notice, demand or request provided for in this
Agreement shall be made in writing and shall be deemed properly served, given or made if
delivered in person, or sent by either registered or certified mail, postage prepaid, or prepaid
telegram or fax or other means agreed io by the Parties to the addresses set forth in Appendix A.
Notice by overnight United States mail or courier shall be &ffective on the next Business Day
after it was sent. A Party may change its addresses or add additional noticed Parties by
providing notice of same in accordance herewith.

Section 12.18. Waiver of Consequential Darmages. Jn no event, whether based on
contract, indemnity, warranty, tort (including, as the case may be, a Party’s own negligence) or
otherwise, shall either Party be [iabte to the other Party or to any other person or party for or with
respect to any Claims for consequential, indirect, punitive, exemplary, special or incidental
- damages or otherwise; provided, however, that this provision shall not limit in any way a Party’s
- right to payment of the Termination Payment pursuant to Section 7.02 or payments pursuant to
Section 7.04 or Article IV. a

Section 12.19. Headings. The headings contained in this Agreement are solely forthe
convenience of the Parties and should not be used or relied upon in any manner m the
construction or mterpretation of this Agreement. ‘

~ Section 12.20. Resulatory Proceedings. Fach of the Parties agrees that, except with the
prior written consent of the other Party, it will not institute or voluntarily cooperate in the
Institution or conduct of any action or proceeding of the FERC under Part I, Section 205, 206 or
any other portion of the Federal Power Act, which action or proceeding is intended for the
purpose of, or could reasonably be expected to have the effect of, changing the terms of this
Agreement as i effect at the time of such institution or cooperation. Without limiting the
foregoing, the Parties agree that the rates for service specified hersin (i.e., for the delivery of
Contract Capacity and Energy) shall remain in effect for the Temm, and shall not be subjest to
change through application to the FERC pursuant to provisions of Section 205 or 206 of the
Federal Power Act, sbsent agreement of the Parties.

Section 12.21. Further Assurances. Each Party agrees o execute and deliver such other |
Instruments and docurnents and to take such other actions as may be reasonably necessary to
complete performance hersunder and otherwise to further the purposes and intent of this
Agreement.
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Section 12.22. No Immunitv Claim. The Law of the State authorizes suits based on
contract against the State or its agencies, and Department agrees that it will not assert any
mmmunity it may have as a State agency against such lawsuits filed in State court. :

Section 12.23. No More Favorable Terms. Department shall not provide in any power
purchase agreement payable from the Trust Estate for (i) collateral or other security or credit
support with respect thersto, (i) a pledge or assignment of the Trust Estate for the payment
thereof, or (i) payment priority with respect thereto superior to that of Seller, without in each
case offering such arrangements to Seller.

Section 12.24, Rate Covenant: No Imnpairment. In accordance with Section 80134 of the
Water Code, Department covenants that it will, at least annually, and more frequently as
required, establish and revise revenue requirements sufficient, together with any moneys on
deposit in the Fund, to provide for the timely payment of all obligations which it has incurred,
including any paymenis required o be made by the Department pursuant to this Agreement and
the Act. As provided in Section 80200 of the Water Code, while any obligations of Department
pursuant to this Agreement remain ouistanding and not fully performed or discharged, the rights,
powers, duties and existence of Department and the CPUC shall not be diminished or Impaired in
any manner that would affect adversely the interests and rights of Seller under this A gresment.

Section 12.25. Pavments Under Apreement an Operating Expense. Payments under this
Agresment shall constitute an operating expense of the Fund payable prior to all bonds, notes or
other indebtedness secured by a pledge or assignment of the Trust Estate or payments to the
general fund. The foregoing provision shall be reflected in any indenture or resciution providing
for the issuance of bonds by Department.

Section 12.26. Apvlication of Governmeni Code and Public Coniracts Code. Seller has

stated that due to administrative burdens and delays associated with such requirements, Seller
would not enter mnto this Agreement if the provisions of the Government Code and the Public
Contracts Code applicable to State contracts, including but not limited to advertising and
competitive bidding requirements and prompt payment requirements would apply to or be

- required to be incorporated in this Agreement. Accordingly, pursuant to Section 80014(b) of the
Water Code, Department has determined that it would be detrimental to Department's ability to
satisfy the intent of Division 27 (commencing with Section 80000) of the Water Code to make
such provisions applicable to this A greement and that such provisions and requirerments are
therefore not applicable to or meorporated in this Agresment.

Section 12.27. Material Deliverabies. Prior to the Commercial Operatior Date, the
Parties will prepare and agree to a comprehensive list of material deliverables due under this

Apgreement.

Section 12.28. Purchase Procedures. Unless this Apgresment is terminated pursnant to
Article VI, at the end of the Term, Department shall have the right, but not the obligation, to
purchase the Project (the "Purchase Option") by paying to-Seller an amount determined pursuant
to Section 12.28(a) (the "Purchase Closing Price"). Two hundred (200) Days prior to the
termination of the Term, Seller shall disclose to Department in writing all habilities related to the
Project, eny Items or assets excluded from the Project in accordance with the definition thereof,
the Project Lender Debt Amount and the Net Book Value. Depariment may exercise the
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Purchase Option by delivering to Seller written notice of its election to purchase the Project (the -
"Offer") at least one hundred eighty (180) Days prior to the termination of the Term. If
Department does not exercise the Purchase Option by the aforementioned date, the Purchase
Option shall immediately terminate without any further notice.

(a)  Determination of Purchase Closing Price. In the Offer, Department shall state the
price it is willing to pay for the Project. Within thirty (30) days following receipt of such notice,
Seller shall state in writing whether it accepts or rejects such amount (the "Response™). Ifthe
Parties are unable to agree on the Purchase Closing Price for the Project within fiftesn (15) days
afier Department's receipt of the Response, then the Purchase Closing Price for the Project shall
equal any amounts due to Seller under this Agreement plus the lesser of (1) the Net Book Value
or (ii) the Fair Market Value; provided, however, that in no instance shall the Purchase Closing
Price be less than the Project Lender Debt Amount. To calculate the Fair Market Value, each
~ Party shall designate a qualified appraiser within fifteen (15) days from the expiration of the
aforementioned fifieen (15) day period. A qualified appraiser shall be an appraiser with at least
five (3) years expenience in the appraisal of assets similar to the Project. Each appraiser shall be
 directed to determine the Fair Markst Value within thirty (30) days of his appointment and to
notify each Party in-writing of his determination. If the lower of the two determinations is not
* less than ninety percent (50%) of the higher of the two determinations, then the Fair Market
Value shall be the average of the two determinations. If the lower of the two determinations is
less than ninety percent (90%) of the higher of the two determinations, then the two appraisers
shall, within fifteen (15) days thereafier, eppoint a third appraiser with similar qualifications .’
(who shall not have performed any work for either Party within, the five (5) year period pdor to .
his appomtment) and shall each furnish to such appraiser a written report of his respective
determination. Within thirty (30} days after his appointment, the third appraiser shall determine
the Fair Market Value by selecting the Fair Market Value of one or the other of the appraisers
appointed by the Parties and shall notify each Party of his determination, which shall be binding
on the Partiss. The third appraiser must select one of the two appraisals and shall not have the
Tight to establish a different Fair Market Value. Each Party shell bear the cost of the appraiser
appointed by it, and the Parties shall share equally the cost of the third appraiser.

(b) Acceptance and Closing. Within ten (10} Days after determining the Purchase
Closing Price for the Project as provided in paragraph (2) above, Department shall notify Seller
whether or not it intends to purchase the Project (the "Purchase Notice"). The closing of the
purchase and sale of the Project shall take place on a date agreed by the Parties, which date (the
"Purchase Closing Date") shall not be later than the termination of the Term. On the Purchase
Closing Date, Department shall pay to Seller the Purchase Closing Price in immediately
available funds and Seller shall transfer to Department its sight, title and interest in the Project,
free and clear of all liens, but without any other representation or warranty, and subject toall -
lLiabilities related to the Projest. -~ .

(c) Breakage Fee. If, at'any time after Seller's receipt of the Offer, Department
determines that it will not purchase the Project, or if the closing of the purchase and sale of the
Project does not occur on the Purchase Closmg Date due to Department's fault, Department shall
pay,' as a breakage fee, all reasonable, actual and documented out-of-pockst costs, fees and
expendinures then incurred by Seller solely pursuant to this Section 12.28. If, at any time after
Seller’s receipt of the Offer, Seller determines that it will not sell the Project, or if the closing of
the purchase and sale of the Project does not occur on the Purchase Closing Date due to Seller’s

32
SD_DOCS\2B2602. Finai [W971



fault, Seller shall pay, as a breakage tee, all reasonable, actual and documented out-of-pocket
costs, fees and expenditures then incorred by Seller pursuant to this Section 12.28. Neither party
shall be responsible for any breakage fee in the event the Parties are unable to negotiate a
purchase and sale agreement. A

(d)  Survival. The provisions of this Section 12.28 shall survive termination of this
Agreement for such time period as is necessary to complete the procedures set forth herein.

Ly
L
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IN WITNESS WHEREOQF, the Parties have caused this Ag_reement to be executed by
their duly authorized representative as of the 14th Day of nucrust, 2001.

STATE OF CALIFORNIA DEPARTMENT OF
WATER RESOURCES, separate and apart from its
powers and responsibilities with respect to the State
Water Resources Development System

By: //7-/ 7'7

Neme: Ray Hart
Title:  Deputy Dirsctor

CALPEAK POWER ~ MISSION LLC

N /M,LK

Name: Charles H. Hinckley
Title: Vice President

L¥F5]
=
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Appendix A; "

Addresses
Seller Department
All Notiges: . All Notices: :
CALPEAK POWER — MISSION LLC California Depariment of Water Resources
Street: Street:
7365 Mission Gorge Road 1416 Ninth Street
Building B, Suite C

City, State, Zip:
San Diego, Calif. 92120

Attn: Charles H. Hinckley
Phone: (619) 229-7608
Facsimile: (619) 229-761_9

.Bﬂh'nc_r Address:
CALPEAK POWER -MISSION LLC
Aitm: Charles H. Hinckley

7365 Mission Gorge Road, Building B, Suite C .

San Diego, Calif. 92120
Phone: (619) 229-7608
Facsimile: (619) 229-7619

Notice Address:

CALPEAK POWER ~-MISSION LLC

Atm: Charles H. Hincldey

7365 Mission Gorge Road; BuﬂdmgB Suite C
San Diege, Calif. 92120

Phone: (619) 225-7608

Facsimile: (619) 229-7619

Authorized Represeniative:

Bernard O. Kelty-Managing Director
Charles C. Hinckley-Vice President
Panl Oechshi-Vice President

Ellen S. Smith-Vice President
Sanjay Kapoor-Vice President

F. Scott Wilson-Secretary
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City, State. Zin:
Sacramento, Calif. 95814

- Attn: Execuiive Manager Power Systems

Phone: (916) 653-3913
Facsimile: (916) 653-0267
Duns:

Federal Tax ID No. 52- 169'7634

Billing Address:
Department of Water Resources

Attn: Contracts Payable

1416 Ninth Street
Sacramento, Calif. 95814
Phone: (316) 633-6404
Facsimile: (916) 654-9882

Notice Address: ‘
Department of Water Resources
Atin: Coniracts Payable

1416 Ninth Street

Sacramento, Calif, 95814
Phone: (916) 653-6404
Facsimile: (916) 654-9882

Authorized Representative:
Ray Hart —Deputy Director



Wire Transfer Detajls:
Citizens Bank
ABA 211170114
Account No.

Scheduling: .
Atm: Charles H. Hinckley
Phone: (619) 229-7608
Facsimile: (619)229-7619

Payments:

Alm: Charles H. Hinckiey
Phome: (619) 229-7608
Facsimile: (619) 229-7619
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[ON]

Wire Transrer Details:;
Bank of America(Sacramento Main Branch)

ABA 121000358
Account No. Js.

Scheduling:

Atm: Chief Water and Power Dispatcher
Phone: (916) 574-2693

Facsmmile: (916) 574-2569

Pavments:

Atin: Cash Receipts Section
Phone: (916) 633-6892
Facsimile: (916) 654-9882



Appeudix B

Dedicated Hours

The aggregate number of bowrs from the Facility that output is dechcated to Deparh:nent during
each Period (T.he “Dedicated Hours”) shall be the following:

Peak Eer:iod Other Period

1200 hours 1300 hours

Deliverv Pomt

| The CalPeak 69 KV mterconnectmn line at the boundary of the SanDlego Gas & Eleciric

Mission Substation.
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r | - Appendix C

Capacity Payment

January ' $9,279/MW -mo
February | 59 2 79/MW-mo
March ' 51,944/MW-mo
Apn'l | 31,944/MW-mo
May - $1,944/1vm-mc
June o $16,S77/MW -mo
July $16,877/MW-mo
Angust | 51 6,8’77/MW -mo
September I $16,877/MW-mo
October < $16,877/MW-mo
November | 81 ,QMMW ~mo

- December $_9,28 /MW —zﬁo _
TOTAL | $120,000/MW-yr
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Appendix D

Dispatch Limits

The dispatch limits ("Dispatch Limits") for the Facility shall be the following:

(3

)

(e
(d)
@
g

(b)

()

Department shall schedule Dispatch on a day-zhead basis, provided, however that
Department may adjust Dispatch schedules on a real-time basis to the extent Facility
capacity or Energy not scheduled to another purchaser on a day-ahead or real-time basis
or otherwise committed by Seller, and subject to Department's responsibility for any Fuel
cost tmpacts or fuel imbalance charges, which shall be provided by Seller to Department
at the time Department requests any real-time changes. To the extent any such costs are
not identified by Seller and accepted by Department, all such cost shall be paid by Seller.
Hours Dispatched on a real-time basis shall not count toward the Mechanical Availability

- Percentage, and shall count toward Dedicated Hours.

Department shall schedule Dispatch consistent with the following scheduling notification
TeqUiTements: '

(ij Dépanment shall notify Seller by 5:45 a.m. Pacific Standard Time as such tme
may change from titfie to ime consistent with normal WSCC prescheduling
guidelines and practices; or o

or market power sales, whichever is sooner.

(i)  otherwise thirty (30) minutes before the time requited to schedulé gas purchases

The maximum Dispatch level shall be equal to the Rated Capacity adjusted for ambisnt

temperature. Department may pre-schedule energy in hourly amounts of integral units

not to exceed the Rated Capacity.
Department shall Dispatch Eﬁgrgy to the Delivery Point.

If the Facility is scheduled fo run during a Day, it shall be called for a mimimurm of four
(4) consecutive hours. Dispatch scheduling will allow for thirty (30) minutes for the
Facility to ramp up to scheduled capacity.

The Facility may not be called for Start-Up more than two (2) times per Day.
Department may not Dispatch the Facility during a Scheduled Maintenance Qutage.

Department may not Dispatch the Facility during an Uncdnixollable Force to the extent
that Seller is unable to provide all or part of the Contract Capacity or Energy as a result of
the Uncontrollablé Force. o

Department may not Dispatch the Facility during a Delivery Event to the extent that
Seller is unabls to provide all or part of the Contract Capacity or Energy as aresult of the

Delivery Event. o
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Major Milestones

Milestone

Permit — Land

?er:mit -~ Alr

- Gas Interconnection A’pprova;l

Electric Interconnection Approval
CPUC Approval of Leases, 13Ds, etc.
Delivery Target for Packages o
Start of Constrﬁction

Completion of Gas hterconncﬁtion -‘
Completion of Electric Interconnection

Commercial Operation Date

SD_DOCS\282602. Final [W07]

Appendix E *

Tarcet Date

October 1, 2001
October 5_, 2001
complets
complete
complets
October 25, 2001.

October 10, 2001 .

November 15, 2001

November 135, 2001

December 1 i', 2001



1
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Appendix F

PERFORMANCE TESTING PROCEDURES
FOR COMMERCIAL OPERATIONS

Purpose of the Performance Test. P

Upon achieving Commercial Operation, the Séller shall perform a Performance Test in
accordance with this Exhibit F to determine the Rated Capacity as described in Section
2.02 (c) of this Agreement, and to determine the Net Plant Heat Rate as described in
Section 4.02 (b) of this Agreement. Periodically thronghout the Term of this A gresment,
the Seller will perform additional performance tests. The purpose of this Appendix F is
to provide the guidelines under which these performance tests will be conducted.

Test Procednre and Schedule.

Seller shall prepare and subrmit its wiitten, proposed test procedure and schedule to
Department no less than fourteen (14) business days before the proposed iest date for
Department's acceptance and, within ten (10) business days of such submiital,
Department and Seller shall meet to review and discuss the proposed test procedure and
schedule. For Performance Tests other than the initial test, Department and Seller may
waive such meeting by mutual agreement. "

Within five (5) business days of such meeting or Waivér thereof, Department shall submit

- either its written acceptance or comments, including the reasons for such comments, on

the proposed test procedure and schedule to Seller. The failure by Department to submit
such writien acceptance or comment within the required time shall constitute acceptance
of the proposed test procedure and schedule by Départment. Other than this deemed
approval by the Department, the parties shall mutualty agree on the final test procedure
that shall be the approved test procedure. :

Seller shall provide written notice to Department of changes, if any, to the approved test
procedure and schedule and the reason(s) therefore as soon as reasonably practicable,
such changes being subject to Department's approval. - ' -

The proposed and approved test procedures shall comply with the requirements of
Section 3 of the Performance Test Code ASME PTC 22-1997 for Gas Turbine Power
Plants ("PTC 227).

Scheduling of'the Injtial and Annnal Performance T%sts.

Upon achieving Commercial Operation, the Seller shall give the Department five
business days notice before the commencement of the performance test. A capacity and

- heat rate test shall be performed. This performance test shall be paid for by the Seller.

SD_DOCS\282602. Fiual [W97]



Annually m accordance with Section 4.02 (b), a heat rate test shall be performed within
thirty days before or after the anniversary of the Commercial Operation Date, or at
another time to be mutually agreed. Seller shall provide 10 business day notice to the
Department before the commecement of this performance test. This performance test
shall be paid for by the Seller.

Peniodically in accordance with Section 2.02 (c), the Departément may call for additional
performance tests in addition to. the required annual iest for the determination of Plant
Capacity. The incremental costs of this test shall be born by the Department. The Seller
shall give the Departement 10 business days notice before the commencement of the
performance test.

4, Test Conditions.

A, Start-Up and Stabilization Period. Prior to the start of the test, the Facility shall
be started, synchronized and brought to full load using normal start procédures
and then operated continuously at full load for as long as it is necessary, but in no
case for no less than one houwr, for all measured parameters to achieve stable,
normal conditions such that any variations 111 such parameters will be within the
tolerances provided in Table 3.3.3 of PTC 2

B. Operating Personnel. The Facility shall be operated by Seller’s operating
personnel .

C. Duration. The duration of the test shall be four continuous (4) hours, which shall
' commence only upon satisfactory completion of the Start-Up and Stabilization
Period.

D. Operating Procedures and Conditions. Af all times, the Facility shall be
- operated in compliance with the approved test procedure, Prudent Industry
Practice and all operating procedures recommended, required or established by (i)
the manufacturer or supplier of the Facility's equipment (ii) the firm(s) that
engineered and designed the Facility and (iii) the contractor(s) that constructed
the Facility. ,

At no time during the test shall the Facility be subject to disruptions or abnormal
conditions including, but not limited fo, any (i) unstable conditions,

(il) equipment, operating, or regulatory restrictions, or (iii) changes in load from
full load other than those fiuctnations naturally arising from variations in ambient
temperature.
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Anpplicable Laws and Permits. At all times, the Facility shall be in compliance
with all applicable laws, regulations and permits, including, but not limited to,
those goverming safety and air and water emissions.

Data Collection. At a minimum, the following parameters will be measured and
recorded snmﬂtaneously at no greater than fifteen minute intervals except for fuel

samples:

1. Instantapeous ambient relative humidity (%)

2. Instantaneous ambient barometric pressure (inches Hg)

3. Instantaneous ambient temperature (°F)

4. Net output since last measurement at the Energy Delivery Point (kWh)
5. CEMS data required per air permit _

6. Turbine speed (rpm)

7. Turbine temperatures (°I)

8. Turbine pressures (psig)

9. Fuel flow at the utility meter.

10. fuel samples once per hour to be tested by an indpendent laboratory.

Upon mutnal agreement of the Parties, additional paraiueters may be measured
and recorded simultaneously with the required parameters.

Instrumentation and Metering. Seller shall provide all instrumentation,
metering and data collection equipment required to perform the test. Wherever
possible, the instrumentation, metering and data collection equipment that will be
used.after the Facility achieves Commercial Operation for momnitoring and.
controlling the operation ofthe Facility and collecting the data required for Selier
to prepare and submit its monthly invoice to Department shall be used for the fest.
Seller shall calibrate or cause to be celibrated all such instrumentation, metering
and data collection equipment no more than three (3) months prior to the date of
the test. All electrical metering equipment shall utilize the plant’s installed
CAILSO metering equipment calibrated to CALISO standards.

Determination of Plant Capacity and Plant Net Heat Rate.

Seller shall perform the calculation of Plant Capacity and Plant Net Heat Rate, as
appropiate, correcting the .measured data to the following adjustments:

The net output for each data mnterval shall be adjusted to Contract Conditions by first
adjusting for differences, if any, between the ambient relative humidity for that data
interval and Contract Conditions using the performance curves provided by the
manufacturer then adjusting that resuli for differences, if any, between the ambient
barometric pressure for that data interval and Contract Conditions using the performance

~
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curves provided by the manufacturer, and, fmally, adjusting that result for differences, if
any, between the ambient temperature for that data interval and Contract Conditions
using the manufacturer’s performance curve . '

Using the resulting net ontput data from this sequential, three-step adjustment process,
the net kW output at Contract Conditions at the Energy Delivery Point shall be
calculated for each of the sixteen (16) consecutive fifteen (15) minute intervals
comprising the test. The average of the sixteen average net kW values thus calculated

shall be the Plant Capacity.

The Plant Net Heat rate shall be calculated by taking the fuel flow for each data interval
and adjusting to Contract Conditions by first adjusting for differences, if any, between the
ambient relative humidity for that data interval and Condition using the manufacturer
provided performance curves, then adjusting that result for difference, if any, between the
ambient barometric pressure for that data inerval and Contract Conditions using the
performance curves provided by the manufacturer, and finally, adjusting that resuit for
differences, if any, between the ambient temperature for that data interval and Contract
Conitions using the manufacturer’s performance curve.

Using the resulting adjusted fuel flow data from this sequential, three step adjustment
process, the average fuel flow at Contract Conditions at the energy Delivery Point shall
be calculated for each of the sixteen consecutive fifteen minute intervals comprising the
performance test. The average of the sixteen adjusted fuel flow values shall be calculated
and used as the corrected to Contract Conditions fuel flow. This correcied fuel flow, the
average of the resuls of the fuel testing laboratory samples for fuel heat content, and the
Plant Capacity shall be used to calculaie the Plant Net Heat Rate in Btu (EHV )/ew-hr.

6.  Test Reports. Within five (5) business days after the completion of the performance test,
Seller shall prepare and submit to Department a written report of the test in accordance
with Section 6 of PTC 22. At a minimum, the report shall inciude (i) the approved test
procedure, (if) a record of the persomne] present for the test whether serving in an
operating, testing, monitoring or other such participatory role, (iif) documentation of the
satisfactory completion of the start-up and stabilization period, (iv) a record of any
unusual or abnormal conditions or events that occurred during the test and any actions
taken in response thereto, (v) the measured data, (vi) a verification of the validity of the
test in accordance with Section 3.5:1 of PTC 22, (vii) the adjusted data with supporting
calculations, (viii) Plant Capacity with supporting calculations, and (ix) Seller’s statement -
of either Seller’s acceptance of the test or Seller’s rejection of the test and reason(s)
therefore. Within five (5) business days after receipt of such report, Department shall
notify Seller in writing of either Depariment’s acceptance of the test or Department’s
rejection of the test and reason(s) therefore. ‘

SD_DOCS\282602. Finul [W97}



Within 15 days after the completion of the performance test, the Seller shall prepare and
submit the the Department a written report of the test relavant to the Plant Net Heat Rate
in the format and providing the relevant data as described in the above paragraph.

. Test Acceptance anﬂ Re-Testing.
If Seller and Department both accept a test, the Plant Capacity and Plant Net Heat Rate
shall be updated to reflect the results of such test effective upon the first day of the month
following the month in which Department receives Seller’s test Teport.

If Seller 1s unable to coraplete a test for any reason, it shall be permitted to reconduct
such test. ) '

8. Cost and Revenue.

For all tests prior to Commercial Operation, the Energy produced by Seller shall be
scheduled by Seller into the CAL ISO controlled grid and Seller shall bear all costs for
such tests and receive all revenues from the sale of such Energy.

For all tests after Commercial Operation, Seller and Department shall use commercially
reasonable efforts to schedule such tests during periods in which Department has
Dispatched the Facility to operate. If unable to be so dispatched, then the Energy
prodiuced by Seller shall be scheduled by Seller into the CAL ISO controlied gnd and
Seller shall bear all costs for such test (other than Fuel costs) and receive all revenues
from the sale of such Energy and the hours of operation during such test shall not be
counted towards the annual Kmits on operating hours that Department may Dispatch. In
the event that the Department is unable to dispatch the Plant during a performance test
the Department requested under Section 2.02 (c), then the Department shall pay for fuel
costs m excess of plant revenue during the period of the Performance Test including the
start up period relevant to such test. o ' '

w
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Appendix G

FORM OF DEPARTMENT’S
CONSENT AND AGREEMENT

This CONSENT AND AGREEMENT (this “Consent and A greement™), dated as
of . 20__, 1s executed by the Department of Water Resources, an agency of the
State of California, with respect to the Department of Water Resources Electric Power Fund
separate and apart from its powers and responsibilities with respect to the State Water Resources
Development System (“Department™), and CalPeak Power LLC, a Delaware
corporation (“Borrower”) for the benefit of [AGENT], a corporation
(“Agent”), as Agent for the Lenders urider the Loan Agreement (as defined below).

A. . Borrower has entered into that certain [Construction Loan][,] [and] [Term
Loan] [and Reimbursement] Agreement, dated as of .20, among Borrower,
Agent and the Lenders named therein (the “Loan Agreement™)].

B. Department and Borrower entered imto that certain Power Purchase
Agreement, dated as of 2001 (the “Agreement™).

' C. Pursuant to the Security Agreement, dated as of ,20  (the
“Security Agreement”), between Borrower and Agent, Borrower has assigned its interest under
the Agreement to the Lenders.

NOW THEREFORE, Department hereby agrees as follows:

1. Department acknowledges the assignment fefen‘ed to in paragraph C
above and consents to such assignment and agress with Agent for the benefit of the Lenders as

follows:

(a) Unless otherwise defined, all terms used herein which are defined
in the Security Agreement or, if not defined therein, in the Loan Apgreement, shall have
their respective meanings as used therein.

(b) Agent shall be entitled to exercise all rights and to cure any
defaults of Borrower under the Agreement. Upon receipt of potice from Agent,
Department agrees to accept such exercise and cure by Agent and to render all
performance due by it under the Agreement and this Consent and Agreement io the
Lenders. Department agress to make all payments (if any) to be made by it under the
Agreement directly to Agent for the benefit of the Lenders upon receipt of Agent’s
written instructions. .

(c) Department will not, (i) without the prior written consent of Agent,
cancel or terminate the Agreement except as provided in the Agreement and in
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accordance with Section 1(d) hereof, or consent to or accept any cancellation or
termination thereof by Bomrower, or (i) without the prior written consent of Agent (such
consent not to be unreasonably withheld), amend or modify the Agreement in any
material respect. Department agrees promptly to deliver duplicates or copies of all
notices of default sent under or pursuant to the Agreement to Agent.

(d)  Department will not terminate the Agrsement on account of any
default or breach of Borrower thereunder without written notice to Agent and first
providing to Agent (i) thirty (30) days from the date notice of defanlt or breach is
delivered to Agent to cure such default if such default is the failure to pay amounts to
Department which are due and payable under the Agreement or (ii) a reasonable
opportunity, but not fewer than thirty (30) days, to cure such breach or default if the
breach or default cannot be cured by the payment of money to Department so long as
Agent or its designee shall have commenced to cure the breach or default within such
thirty (30) day period and thereafter diligently pursues such cure to completion and

- continues to perform any monetary obligations under the Agreement and all other
obligations under the Agreement are performed by Borrower or Agent. If possession of
the Project is necessary to cure such breach or default, and Agent or its designes(s) or
assignee(s) declare Bormower in defanlt and commence foreclosure proceedings, Agent or
its designee(s) or assignes(s) will be allowed a reasonable period to complete such
proceedings. If Agent or its designee(s) or assignee(s) are prohibited by any court order
or bankruptcy or insolvency proceedings from curing the default or from commencing or
prosecuting foreclosure proceedings, the foregoing time periods shall be extended by the
period of such prohibition. Department consents to the transfer of Bomower’s interest
under the Agreement to the Lenders or any of them or a purchaser or grantes at a
foreclosure sale by judicial or non-judicial foreclosure and sale or by a conveyance by
Borrower in lieu of foreclosure and agrees that upon such foreclosure, sale or
conveyance, Department shall recognize the Lenders or any of them or other purchaser ér
grantee as the applicable party under the Agreement (provided that such Lenders or
purchaser or grantee assumes the obligations of Borrower under the Agreement).

: (e) In the event that the Agreement is rejected by a trustee or debtor-
in-possession in any bankruptcy or insolvency proceeding, or if the Agreement is
terminated for any reason other than a default which could have been but was not cured
by Agent as provided in paragraph 1(d) above, and if, within forty-five (45) days after
such rejection or termination, the Lenders or their successors or assigns shall so request,
Department will execute and deliver to the Lenders @ new Agreement, which Agreement
shall be on the terms and conditions as the original Agreement for the remaining term of
the Agreement before giving effect to such termination.

(D In the event the Lenders or their designee(s) or assignee(s) elect to
perform Borrower’s obligations under the Agresment or to enter into a new Agrsement as
provided in subparagraph (d) or (&) respectively above, the Lenders, their designee(s) and
assignes(s); shall not have personal Hability to Department for the performance of such
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obligations, and the sole recourse of Department in seeking the enforcement of such
obligations shall be to such parties’ interest in the Project.

()  Inthe event the Lenders or their designee(s) or assignes(s) succeed
to Borrower’s interest under the Agreement, the Lenders or their designes(s) or
assignee(s) shall cure any defaults for failure to pay amounts owed under the Agresment,
but shall not otherwise be required to perform or be subject io any defenses or offsets by
reason of any of Borrower’s other dbligations under the Agreement that were
unperformed at such time. The Lenders shall have the right to assign all or a pro rata
interest in the Agresment or a new Agreement entered into pursnant to subparagraph (&)
to & person or entity to whom the Project is transferred, provided such transferee assumes
the obligations of Borrower (or the Lenders) under the Agreement. Upon such ‘
assignment, Agent and, if applicable, the Lenders (including their agents and employees)
shall be released from any further liability-thereunder to the extent of the interest
assigned.

2. " Department hereby represents and warranis that:

(a) The execution, delivery and performance by Depaltment of the
Ag:reement and this Consent and Agresment have been duly authorized by all necessary
corporate action, and do not and will nat quuue any further consents or approvals which
‘have not been obtained, or violate any provision of any law, regulation, order, judgment,
mjunction or similar matters or breach any agreement presently in effect with respect to
or binding on Department;

(b) This Consent and Agreement and the Agreement are legal, valid
and binding obhigations of Department enforceable against Department in accordance
with their respective terms except as enforceability thereof may be limited by bankruptcy,
msolvency, reorganization, moratorium, or other laws affecting the enforcement of
creditors' rights generally or by general principles of equity, including the possible
unavailability of specific performance or injunctive relief, regardless of whether such
enforceability is considered in proceedmcr in equity or at law, or by prmclples of pubhc
policy;

(c) All government approvals necessary for the execution, delivery
and performance by Department of its obligations under the Agreement have been
obtained and are in full force and effect:

(d)  As of the date hereof, the Agreemeﬁt is in full force and effect and
has not been amended, supplemented or modified; and

(e) To the best of Department’s knowledge Borrower has fulfilied all
of its obligations under the Agreement, and there are no breaches or unsatisfied
conditions presently existing (or which would exist after the passage of time and/or
giving of notice) that would allow Department to terminate the Ag_reement
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3. All Notices requited or permitted hereunder shall be in writing and shall
be effective (a) upon receipt if hand delivered, (b) upon telephonic verification of receipt if sent
by facsimile and (c) if otherwise delivered, npon the earlier of receipt or two (2) Banking Days
after being sent registered or certified mail, return receipt requested, with proper postage affixed
thereto, or by private courier or delivery service with charges prepaid, and addressed as specified
below:

If to Department:

Attention:
Telecopy No:
Telephone No:

. If to Agent:

Attention:
Telecopy No:
Telephone No:

4, ‘This Consent and Ag‘eement shall be binding upon and benefit the
successors and assigns of Department, Borrower, the Lenders and their respective successors,
transferees and assigns (including without Hmitation, any entity that refinances all or any portion
of the Obligations under the Loan Agreement). Department agrees to confirm such continuing
obligation in writing upon the reasonable request of Borrower or the Lenders or any of their
Tespective successors, transferees or assigns. No termination, amendment, variation or waiver of
any provisions of this Consent and Agresment shall be effective uniess in writing and signed by
Department, Borrower and Agent. This Consent and Agresment shall be governed by the laws
of the State of Califorma

5. This Consent and Agresment may be executed in one or more duplicate
counterparts, and when executed and delivered by all the parties listed below, shall constitute a
single binding agreement.

v
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IN WITNESS WHEREQF, Department by its officer thereunto duly authonzed,
has duly executed this Consent anci Agresment as of the date set forth below.

Dated as of: ,20
DEPARTMENT OF WATER RESOURCES with
respect to the Department of Water Resources .
Electric Power Fund separate and apart from its
powers and responsibilities with respect to the State
‘Water Resources Development Systern
By:
Name:
Title: _
Accepted and agreed to:
[AGENT], a corporation, as Agent
.By: |
' Name:
Title:
CALPEAK POWER LLC
By:
Narne:
Title:
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